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MEMORANDUM 

 
TO:  State Board of Education Members 
 
FROM: Richard Corcoran 
 
RE:  Sarasota County School District, Student Opt-Out Requirements 
 
DATE: October 4, 2021 
 
 
Based upon the following memorandum, I find there is probable cause that the Sarasota 
County School Board (SCSB) acted contrary to the law by requiring students to wear a 
mask or face covering unless certain exceptions apply, such as a medical certification.  
Specifically, SCSB’s policy violated the provisions of Rule 64DER21-12 and continues 
to violate Rule 64DER21-15, Protocols for Controlling COVID-19 in School Settings.  
 
Background Information 
 
On July 30, 2021, the Governor issued Executive Order Number 21-175, directing the 
Florida Department of Health (FDOH) and the Florida Department of Education (FDOE) 
to immediately execute rules and take any additional action necessary to ensure safety 
protocols for controlling the spread of COVID-19 in schools. The order requires that 
these protocols be consistent with the Parents’ Bill of Rights and directs that action 
“protect parents’ right to make decisions regarding masking of their children in relation 
to COVID-19.” Moreover, the order directs the Commissioner of Education to pursue all 
legal means available to ensure school districts adhere to the law, including but not 
limited to withholding funds from noncompliant school boards. 
 
On August 6, 2021, in response to the executive order, and after consultation with FDOE, 
the State’s former Surgeon General, Scott Rivkees, as the head of FDOH, adopted an 
emergency rule establishing protocols for controlling the spread of COVID-19 in schools. 
Given the statutory duty of FDOH to implement protocols to prevent or limit the impact 
or spread of disease, the State’s Surgeon General must be a licensed physician with 
advanced training or extensive experience in public health administration. See § 20.43(2), 
Fla. Stat. The rule provided for general protocols for public schools, protocols specific to 
symptomatic or COVID-19 positive students, protocols specific to students with exposure 
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to COVID-19 and protocols for students with a prior COVID-19 infection. The portion of 
the rule addressing masks provided as follows: Students may wear masks or facial 
coverings as a mitigation measure; however, the school must allow for a parent or 
legal guardian of the student to opt-out the student from wearing a face covering or 
mask. See Rule 64DER21-12, Protocols for Controlling COVID-19 in School Settings, 
Florida Administrative Register, Vol. 47 / No. 153, August 9, 2021 (emphasis supplied).  
 
Citing to the Parents’ Bill of Rights, the notice for FDOH’s emergency rule provided that 
“it is necessary to immediately promulgate a rule regarding COVID-19 safety protocols 
that protects parents’ rights and to allow for in-person education for their children.”  
 
On September 22, 2021, under the direction of the State’s new Surgeon General, Dr. 
Joseph Ladapo, FDOH issued a revised rule to address controlling the spread of COVID-
19 in school settings. Rule 64DER21-15 relaxes the requirements for quarantining 
asymptomatic students who have been exposed to COVID-19, and further clarifies the 
parental opt-out provision by providing that a “school must allow for a parent or legal 
guardian of the student to opt the student out of wearing a face covering or mask at the 
parent or legal guardian’s sole discretion.” See Rule 64DER21-15, Florida 
Administrative Register, Vol. 47 / No. 185, September 23, 2021 (emphasis supplied). See 
Exhibit A. 
 
The purpose of these changes is explained by FDOH in its notice for the new rule:   

 
The Department [of Health] observed a large number of students have been 
required to quarantine for long periods of time, resulting in the loss of 
hundreds of thousands of days of in-person learning. In addition, the 
Department [of Health] observed no meaningful difference in the number 
of COVID-19 cases in school-aged children in counties where school 
districts have imposed mask mandates. It is necessary to minimize the 
amount of time students are removed from in-person learning based solely 
on direct contact with an individual that is positive for COVID-19, to ensure 
parents and legal guardians are allowed the flexibility to control the 
education and health care decisions of their own children, and to protect the 
fundamental rights of parents guaranteed under Florida law.    

 
Id. 
 
Sarasota County School Board 

 
On August 18, 2021, SCSB published notice of its intent to hold an emergency meeting 
concerning its policy regarding face coverings for students and staff. On August 20, 
2021, SCSB held the meeting, therein voting to adopt a policy which provides as follows: 
 

For the first 90 days following the date this emergency policy becomes 
effective, each student, employee, visitor, and vendor must wear a medical 
grade or COVID-style mask while at school, while on school property, 
during school sponsored activities, and during School Board-provided 



transportation to and from school or school-sponsored activities, at all times 
while indoors or outdoors in a crowded setting. 
 

See Exhibit B. The face covering policy requires all students, staff and visitors to wear 
face coverings within SCSB schools, administrative facilities and vehicles, and outside in 
crowded settings, and provides exceptions based only upon medical certification or IEP 
needs. Although the policy contains an automatic suspension provision which deactivates 
the mandate if local positivity rates drop below 8%, the policy automatically reinstates if 
positivity rates rise. 

 
On August 27, 2021, I wrote SCSB’s superintendent and school board chair to notify 
them of my concern with their apparent non-compliance with Rule 64DER21-12 and to 
afford the district the opportunity to demonstrate compliance. See Exhibit C. 
 
On September 1, 2021, counsel for SCSB responded to me in writing, asserting that 
SCSB’s policy is in compliance with law insofar as it is a narrowly tailored response in 
service of a compelling state interest and, further, that the Department of Health’s rule 
inadequately serves the same provisions insofar as it violates local school districts’ 
constitutional rights to operate, control and supervise schools therein. See Exhibit D. The 
letter did not rescind the requirement for medical documentation in order for a student to 
opt-out of a mask mandate.  
 
On September 23, 2021, due to the adoption of FDOH’s new rule, I advised SCSB’s 
superintendent and school board chair of Rule 64DER21-15, and afforded the district 
another opportunity to demonstrate compliance. See Exhibit E. 

On September 24, 2021, counsel for SCSB responded to me in writing, therein 
contending that SCSB’s current policy is in compliance with rule, but requesting an 
extension of time to respond until after the SCSB’s next meeting. See Exhibit F. The 
letter did not rescind the requirement for medical documentation in order to opt-out of the 
mask mandate. 
 
At present, SCSB’s mask policy requires all students, staff and visitors to wear face 
coverings within SCSB schools, administrative facilities and vehicles, and outside in 
crowded settings, and provides exceptions based only upon medical certification or IEP 
needs. While the policy contains a suspension provision which deactivates the mandate if 
local positivity rates drop below a certain threshold, the policy automatically reinstates if 
positivity rates rise. 

 
The State Board of Education’s Enforcement Authority 
 
The State Board of Education’s enforcement authority is found in section 1008.32, 
Florida Statutes. The statute provides that “[t]he State Board of Education shall oversee 
the performance of district school boards [...] in enforcement of all laws and rules.” § 
1008.32, Fla. Stat. 
 
In enforcing the law, the statutory process prescribed therein requires that I first report 
my determination of probable cause to the State Board of Education. If the State Board 



then determines that a district school board is unwilling or unable to comply with either 
law or rule, the State Board is authorized to impose sanctions in order to secure 
compliance, including the withholding of funds and reporting to the Legislature.  
 
Any argument that the State Board’s authority to enforce these safety protocols interferes 
with any district school board’s authority to operate and control schools should be 
summarily rejected. Indeed, the law in Florida is clear that the State Board’s supervisory 
authority acts as a limitation on the operational authority of districts to operate, control 
and supervise public schools.  
 
Looking to the Florida Constitution, there is a hierarchy under which a school board has 
local control, but in which the State Board supervises the system as a whole. This broader 
supervisory authority may at times infringe on a board’s local powers, but such 
infringement is expressly contemplated and, in fact, encouraged by the very structure set 
by the Florida Constitution. See Sch. Bd of Palm Beach Cty. v. Fla. Charter Educ. Found, 
Inc., 213 So. 3d 356, 360 (Fla. 4th DCA 2017) (rejecting school board’s argument that 
the State Board of Education’s authority to approve a charter school application on 
appeal violates article IX, section 4(b)); see also Sch. Bd of Collier Cty v. Fla. Dep’t of 
Education, 279 So. 3d 281 (Fla. 1st DCA 2019) (rejecting school board’s argument that 
statute requiring school boards to distribute a portion of capital millage revenue to charter 
schools violates article IX, section 4(b)).  
 
Accordingly, any argument that the State Board of Education lacks the authority to 
enforce these school safety protocols should also be rejected. It has long been settled that 
rules have the force and effect of the law. State v. Jenkins, 469 So. 2d 733 (Fla. 1985); 
Florida Livestock Board v. W.G. Gladden, 76 So. 2d 291 (Fla. 1954). Rule 64DER21-15 
derives authority from a statute in the educational code—specifically, section 1003.22(3), 
Florida Statutes—so while FDOH may also have enforcement authority, enforcement of 
school safety protocols falls squarely within the State Board of Education’s authority to 
supervise the state’s education system as a whole. 
 
Conclusion 
 
Every school board member and every school superintendent has a duty to comply with 
the law, whether they agree with it or not. While the district school board may not agree 
with the safety protocols set forth by the Surgeon General, the Surgeon General is the 
person who, under the law, sets protocols to control and mitigate COVID-19 in schools. 
The Office of the Attorney General relied upon these principles to reject any argument a 
school board could depart from FDOH’s emergency rule based upon a disagreement with 
the protocols found in the rule.  See AGO 2021-01, September 1, 2021. Disagreement 
with the protocols found in 64DER21-15 simply does not provide a school district with a 
basis to violate the rule, be it through medical requirements, attempts to tie mask 
requirements to fluctuating positivity rates, or through any other means.  
 
All of this in mind, I hereby recommend that the State Board of Education use its 
enforcement powers to enforce the health protocols found in Emergency Rule 64DER21-
15 and protect the right of parents to make both health and educational decisions on 
behalf of their children.  



  
Should the State Board adopt my recommendation, I request that it consider the sanction 
of withholding state funds in an amount equal to 1/12 of all school board members’ 
salaries, as well as withholding state funds in an amount equal to any federal grant funds 
awarded to the SCSB for its noncompliance with Emergency Rule 64DER21-15.  
 



EXHIBIT A 







EXHIBIT B 



 
 

 

 
EMERGENCY FACE MASK POLICY FOR STUDENTS, EMPLOYEES, VISITORS, AND 
VENDORS FOR THE 2021-2022 SCHOOL YEAR 
 
In light of the aggressive transmission of the delta variant to COVID-19, given the current 
elevated rates of hospitalization and positivity for COVID-19 in Sarasota County, and given 
the current high rate of positivity for COVID-19 in Sarasota County schools and the 
corresponding impact on the operation of the school district, the School Board of Sarasota 
County took testimony at its August 17, 2021 Board workshop on these topics.  The School 
Board of Sarasota County finds credible and authoritative the testimony it heard at said 
workshop, incorporates it into this emergency policy as its findings of fact, and adopts said 
testimony in its entirety as its factual basis for this emergency policy.   
 
 

I. For the first 90 days following the date this emergency policy becomes effective, 
each student, employee, visitor, and vendor must wear a medical grade or 
COVID-style mask while at school, while on school property, during school 
sponsored activities, and during School Board-provided transportation to and 
from school or school-sponsored activities, at all times while indoors or outdoors 
in a crowded setting. 

 
II. Exceptions:  Students, employees, visitors, and vendors may remove masks in 

order to eat or drink, for medical reasons, and consistent with a student’s 
Individualized Education Plan (IEP).   

 
III. Accommodations:  The School Board must consider accommodations in 

accordance with state and federal law when interpreting this emergency policy.   
 

IV. Automatic Suspension and Activation:  While this emergency policy is in effect, 
the requirements regarding wearing a mask shall be automatically suspended 
any time the positivity rate for COVID-19 within Sarasota County drops below 
8% for three (3) consecutive days, as determined by the data maintained by the 
Florida Department of Health.  At any time while this emergency policy is in 
effect but suspended as described in this section, this requirements contained 
in this policy shall automatically re-activate and apply any time the positivity rate 
in Sarasota County for COVID-19 is above 10%.  The superintendent or 
superintendent's designee shall communicate with representatives of the 
Florida Department of Health on a daily basis about the most recent available 
daily data regarding the COVID-19 positivity rate in Sarasota County.  In the 
event the suspension or re-activation thresholds described in this section are 
met, the superintendent or superintendent's designee shall promptly publicly 
communicate that a suspension or re-activation has occurred.  Upon such 
communication, the mandates of this policy shall apply. 

 
V. Translucent face shields that restrict the outward free flow of air beyond the 

individual’s nose and mouth area but that do not obscure from the view of others, 
the individual’s eyes may be worn by any student, including as a supplemental 



 
 

 

mask to masks mandated by this emergency policy. 
 

VI. Gaiters, buffs, or bandanas may not be worn as an alternative to face masks. 
 

VII. All face masks and shields must comply with school dress codes and the Code 
of Student Conduct, the Employee Handbook, and all School Board collectively-
bargained policies, including the School Board’s policies against harassment and 
bullying.   

 
VIII. Violations of this emergency policy may lead to the imposition of discipline or the 

revocation of access or other privileges. 
 

IX. This emergency policy becomes effective immediately upon adoption and will 
expire 90 days after it becomes effective.  Upon becoming effective it shall 
temporarily constitute a modification to the previously-enacted 2021-2022 Face 
Mask policy.  To the extent the previously enacted 2021-2022 Face Mask policy 
conflicts with this emergency policy, the previously enacted 2021-2022 Face 
Mask policy shall be temporarily suspended.  Upon expiration of this emergency 
policy, the previously enacted 2021-2022 Face Mask policy pertaining to 
students, employees, visitors, and vendors shall again become effective and 
remain so until its sunsets June 30, 2022, unless extended or amended prior to 
that date. 

 
 
 
STATUTORY AUTHORITY: FS 1001.41; FS 1001.42; FS 1001.43; FS 

120.54(4)  
 
LAWS IMPLEMENTED: FS 1001.42(4) & (8); FS 1003.31; FS 

1012.23 
 
 ADOPTED:  08/20/21 
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EXHIBIT D 
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September 23, 2021 

 

 

 

Dr. Brennan Asplen     Ms. Shirley Brown 

Superintendent      School Board Chair 

Sarasota County Schools    Sarasota County Schools 

1960 Landings Boulevard    1960 Landings Boulevard 

Sarasota, Florida 34231    Sarasota, Florida 34231 

 

Dear Superintendent Asplen and Chair Brown: 

 

This letter is to advise you of the Department of Health’s new emergency rule revising the 

“Protocols for Controlling COVID-19 in School Settings” and to provide you one more 

opportunity to come into compliance with the requirements established by the Department of 

Health.  

 

A copy of the Department of Health’s new rule, 64DER21-15, is attached. It revises the 

requirements for quarantining asymptomatic students who have been exposed to COVID-19 and 

further clarifies the parental opt-out provision to foreclose the erroneous interpretation that the 

parental opt-out permits a medical-only opt-out. That provision now provides that “ . . . the 

school must allow for a parent or legal guardian of the student to opt the student out of wearing a 

face covering or mask at the parent or legal guardian’s sole discretion.” See, Rule 64DER21-

15(1)(d), Florida Administrative Register, Vol. 43 / No. 185, September 23, 2021 (emphasis 

supplied). The purpose of these changes is explained by the Department of Health in its notice 

for the new rule.   

 

The Department [of Health] observed a large number of students have been 

required to quarantine for long periods of time, resulting in the loss of hundreds of 

thousands of days of in-person learning. In addition, the Department [of Health] 

observed no meaningful difference in the number of COVID-19 cases in school-

aged children in counties where school districts have imposed mask mandates. It 

is necessary to minimize the amount of time students are removed from in-person 

learning based solely on direct contact with an individual that is positive for 

COVID-19, to ensure parents and legal guardians are allowed the flexibility to 

control the education and health care decisions of their own children, and to 

protect the fundamental rights of parents guaranteed under Florida law.    
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Dr. Asplen, Ms. Brown 

September 23, 2021 

Page Two 

 

 

I am continuing the investigation of your district’s mask mandate that I notified you by letter of 

August 27, 2021. Based upon the authority provided to me under s. 1008.32(2)(a), Florida 

Statutes, I request that you provide a written response by 5:00 p.m. on September 24, 2021, 

documenting how your district is complying with that portion of the Department of Health’s 

Emergency Rule 64DER21-15, that continues to give parents or legal guardians the sole 

discretion to opt a student out from a mask or face covering mandate.   

 

As I have done before, if you fail to document full compliance, I intend to recommend to the 

State Board of Education that the Department of Education withhold funds in an amount equal to 

the salaries for all members of the School Board, as well as other sanctions authorized by law, 

for the period during which the district has been out of compliance.  

  

Thank you for your prompt attention to this important matter.      

 

Sincerely, 

 

 
 

Richard Corcoran 

Commissioner 
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240 South Pineapple Avenue
10th Floor

Sarasota, Florida 34236

o  941.366.6660 
f  941.366.3999 
shumaker.com 

DANIEL J. DELEO
BOARD CERTIFIED IN BUSINESS LITIGATION
941.364.2740 
ddeleo@shumaker.com

September 24, 2021 

VIA EMAIL AND FEDERAL EXPRESS 
Hon. Richard Corcoran, Esq. 
Commissioner of Education  
Florida Department of Education 
325 W. Gaines St. 
Tallahassee, FL, 32399-0400 

Dear Commissioner Corcoran, 

Our law firm represents the School Board of Sarasota County (“School Board”) – including 
its Chairperson Shirley Brown - and the Superintendent of the Sarasota County School District, 
Dr. Brennan Asplen (collectively, “Clients”).  We have received and reviewed your September 23, 
2021 correspondence (“Correspondence”).  

Your Correspondence requests that our Clients provide an explanation outlining how the 
Sarasota County School District is complying with the specific portion of the September 22, 2021 
emergency Department of Health rule - 64DER 21-15 (“Emergency DOH Rule) that concerns a 
parent or legal guardian’s sole discretion to opt out of a face mask mandate.  This Emergency DOH 
Rule replaces the previous emergency DOH rule and was released Wednesday afternoon, 
September 22, 2021. On Thursday (yesterday), while we were preparing for compliance with the 
Emergency DOH Rule’s new requirements regarding quarantining, we received your letter which 
is the subject of this response. We are writing in order to meet your deadline of 5:00pm today.  

As you are aware, the Sarasota County School District passed an emergency face mask 
policy which the Florida Department of Education contends is non-compliant. In order for that 
policy to be modified or repealed, such action must be taken under certain procedures in 
conformity with Florida Law. In response to the Emergency DOH Rule, the School Board will 
schedule a School Board meeting in order to publicly and transparently evaluate the impact of the 
Emergency DOH Rule, including the need to adjust any of its existing protocols.  In view of these 
circumstances, our Clients respectfully request a fourteen (14) day response extension so that 
they can properly report to you how they will proceed moving forward.   



Hon. Richard Corcoran, Esq. 
Commissioner of Education 
September 24, 2021 
Page 2 of 2 

16368947v1 

Although your Correspondence does not inquire about either the School Board’s 
comprehensive COVID-19 mitigation approach or our Clients’ stance regarding the impact of the 
DOH Emergency Rule overall, please note that our Clients continue to contend that their 
emergency face mask policy adopted August 20, 2021 is both lawful and compliant with the 
recently enacted Parents’ Bill of Rights for many of the same reasons outlined in their September 
1, 2021 correspondence to you. We also are of the opinion that there are significant issues with the 
emergency DOH rulemaking process at issue. However, in light of the recent rule change, more 
time is needed to fully and thoughtfully evaluate whether the impact of the revisions contained in 
the Emergency DOH Rule or the current state of COVID-19 conditions in the Sarasota School 
District require the School Board to amend its existing policies and protocols including the 
emergency face mask policy. 

Our Clients appreciate its partnership with you and the Department of Education.  It is 
evident that all involved share a passion for doing what is best for the students and families of our 
community – even if we do not always agree on the precise way to do so.  Upon receipt, please 
advise whether our request for this extension is acceptable.  If you have any questions, please feel 
free to reach out to me directly. 

Respectfully, 

Dan DeLeo, Esq. 

cc:  
Hon. Dr. Joseph Ladapo, M.D., Florida Surgeon General 
Hon. Shirley Brown, Chairperson and School Board Member, School Board of Sarasota County 
Hon. Jane Goodwin, School Board Member, School Board of Sarasota County 
Hon. Bridget Ziegler, School Board Member, School Board of Sarasota County 
Hon. Karen Rose, School Board Member, School Board of Sarasota County 
Hon. Thomas Edwards, School Board Member, School Board of Sarasota County 
Hon. Dr. Brennan Asplen, Superintendent, Sarasota County School District 

mpack
DJD Approval (1)
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