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MEMORANDUM
TO:

State Board of Education Members

FROM:

Richard Corcoran

RE:

Hillsborough County School District, Student Opt-Out Requirements

DATE:

October 4, 2021

Based upon the following memorandum, I find there is probable cause that the Hillsborough
County School Board (HCSB) acted contrary to the law by requiring students to wear a mask or
face covering unless certain exceptions apply, such as a medical certification. Specifically,
HCSB’s policy violated the provisions of Rule 64DER21-12 and continues to violate Rule
64DER21-15, Protocols for Controlling COVID-19 in School Settings.
Background Information
On July 30, 2021, the Governor issued Executive Order Number 21-175, directing the Florida
Department of Health (FDOH) and the Florida Department of Education (FDOE) to immediately
execute rules and take any additional action necessary to ensure safety protocols for controlling
the spread of COVID-19 in schools. The order requires that these protocols be consistent with
the Parents’ Bill of Rights and directs that action “protect parents’ right to make decisions
regarding masking of their children in relation to COVID-19.” Moreover, the order directs the
Commissioner of Education to pursue all legal means available to ensure school districts adhere
to the law, including but not limited to withholding funds from noncompliant school boards.
On August 6, 2021, in response to the executive order, and after consultation with FDOE, the
State’s former Surgeon General, Scott Rivkees, as the head of FDOH, adopted an emergency
rule establishing protocols for controlling the spread of COVID-19 in schools. Given the
statutory duty of FDOH to implement protocols to prevent or limit the impact or spread of
disease, the State’s Surgeon General must be a licensed physician with advanced training or
extensive experience in public health administration. See § 20.43(2), Fla. Stat. The rule provided
for general protocols for public schools, protocols specific to symptomatic or COVID-19
positive students, protocols specific to students with exposure to COVID-19 and protocols for
students with a prior COVID-19 infection. The portion of the rule addressing masks provided as
follows: Students may wear masks or facial coverings as a mitigation measure; however,
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the school must allow for a parent or legal guardian of the student to opt-out the student
from wearing a face covering or mask. See Rule 64DER21-12, Protocols for Controlling
COVID-19 in School Settings, Florida Administrative Register, Vol. 47 / No. 153, August 9,
2021 (emphasis supplied).
Citing to the Parents’ Bill of Rights, the notice for FDOH’s emergency rule provided that “it is
necessary to immediately promulgate a rule regarding COVID-19 safety protocols that protects
parents’ rights and to allow for in-person education for their children.”
On September 22, 2021, under the direction of the State’s new Surgeon General, Dr. Joseph
Ladapo, FDOH issued a revised rule to address controlling the spread of COVID-19 in school
settings. Rule 64DER21-15 relaxes the requirements for quarantining asymptomatic students
who have been exposed to COVID-19, and further clarifies the parental opt-out provision by
providing that a “school must allow for a parent or legal guardian of the student to opt the
student out of wearing a face covering or mask at the parent or legal guardian’s sole discretion.”
See Rule 64DER21-15, Florida Administrative Register, Vol. 47 / No. 185, September 23, 2021
(emphasis supplied). See Exhibit A.
The purpose of these changes is explained by FDOH in its notice for the new rule:
The Department [of Health] observed a large number of students have been
required to quarantine for long periods of time, resulting in the loss of hundreds of
thousands of days of in-person learning. In addition, the Department [of Health]
observed no meaningful difference in the number of COVID-19 cases in schoolaged children in counties where school districts have imposed mask mandates. It
is necessary to minimize the amount of time students are removed from in-person
learning based solely on direct contact with an individual that is positive for
COVID-19, to ensure parents and legal guardians are allowed the flexibility to
control the education and health care decisions of their own children, and to
protect the fundamental rights of parents guaranteed under Florida law.
Id.
Hillsborough County School District
On August 16, 2021, HCSB posted notice of its intent to hold an emergency meeting on August
18, 2021, concerning its policy regarding face coverings for students and staff. HCSB held the
meeting, therein voting to adopt an emergency rule which provides as follows:
I.

Subject to the medical exception below that a parent may choose to utilize
to opt-out of this Rule, all individuals, including students, teachers, staff,
and employees, shall wear a facial covering that covers both the nose and
mouth at all times while at or inside any building, facility, or bus or other
vehicle owned, leased, or operated by the School Board.

II.

Medical Exemption. A face mask will not be required when a face
covering would cause an impairment due to an existing health condition

(medical certification required). In order for a student to claim an
exemption due to an existing health condition, the district will require
medical certification from a licensed health care provider that the student
has a medical, physical or psychological condition that prevents the
student from being able to safely wear a face covering, and description of
the medical reason.
See Exhibit B. The face covering policy requires all students within HCSB schools,
administrative facilities and vehicles to wear face coverings that cover the nose and mouth, and
provides exceptions based only upon medical certification. The policy was set to expire on
September 17, 2021; however, HCSB voted to extend the policy until October 15, 2021. See
Exhibit C.
On August 27, 2021, I wrote HCSB’s superintendent and school board chair to notify them of
my concern with their apparent non-compliance with Rule 64DER21-12 and to afford the district
the opportunity to demonstrate compliance. See Exhibit D.
On September 1, 2021, HCSB’s superintendent and board chair responded to me in writing,
asserting that HCSB’s policy is in compliance with the FDOH’s emergency rule because it
allows exceptions to the mask mandate. See Exhibit E. The letter did not rescind the requirement
for medical documentation in order for a student to opt-out of a mask mandate.
On September 23, 2021, due to the adoption of FDOH’s new rule, I advised HCSB’s
superintendent and school board chair of Rule 64DER21-15, and afforded the district another
opportunity to demonstrate compliance. See Exhibit F.
On September 24, 2021, HCSB’s Superintendent Davis and Chair Gray responded to me in
writing, again expressing doubt in the efficacy of the emergency rule and our attempts to enforce
it, citing to ongoing litigation on the topic, and stating that the HCSB would discuss the issue
again at its next meeting on October 5, 2021. See Exhibit G. The letter did not rescind the
requirement for medical documentation in order for a student to opt-out of a mask mandate.
In sum, the HCSB’s face covering policy requires all students and employees to wear face
coverings at or in HCSB facilities and transportation. Although the policy appears to provide
some exceptions, the policy precludes voluntary parental opt-out at the parent’s or guardian’s
sole discretion.
The State Board of Education’s Enforcement Authority
The State Board of Education’s enforcement authority is found in section 1008.32, Florida
Statutes. The statute provides that “[t]he State Board of Education shall oversee the performance
of district school boards [...] in enforcement of all laws and rules.” § 1008.32, Fla. Stat.
In enforcing the law, the statutory process prescribed therein requires that I first report my
determination of probable cause to the State Board of Education. If the State Board then
determines that a district school board is unwilling or unable to comply with either law or rule,
the State Board is authorized to impose sanctions in order to secure compliance, including the
withholding of funds and reporting to the Legislature.

Any argument that the State Board’s authority to enforce these safety protocols interferes with
any district school board’s authority to operate and control schools should be summarily rejected.
Indeed, the law in Florida is clear that the State Board’s supervisory authority acts as a limitation
on the operational authority of districts to operate, control and supervise public schools.
Looking to the Florida Constitution, there is a hierarchy under which a school board has local
control, but in which the State Board supervises the system as a whole. This broader supervisory
authority may at times infringe on a board’s local powers, but such infringement is expressly
contemplated and, in fact, encouraged by the very structure set by the Florida Constitution. See
Sch. Bd of Palm Beach Cty. v. Fla. Charter Educ. Found, Inc., 213 So. 3d 356, 360 (Fla. 4th
DCA 2017) (rejecting school board’s argument that the State Board of Education’s authority to
approve a charter school application on appeal violates article IX, section 4(b)); see also Sch. Bd
of Collier Cty v. Fla. Dep’t of Education, 279 So. 3d 281 (Fla. 1st DCA 2019) (rejecting school
board’s argument that statute requiring school boards to distribute a portion of capital millage
revenue to charter schools violates article IX, section 4(b)).
Accordingly, any argument that the State Board of Education lacks the authority to enforce these
school safety protocols should also be rejected. It has long been settled that rules have the force
and effect of the law. State v. Jenkins, 469 So. 2d 733 (Fla. 1985); Florida Livestock Board v.
W.G. Gladden, 76 So. 2d 291 (Fla. 1954). Rule 64DER21-15 derives authority from a statute in
the educational code—specifically, section 1003.22(3), Florida Statutes—so while FDOH may
also have enforcement authority, enforcement of school safety protocols falls squarely within the
State Board of Education’s authority to supervise the state’s education system as a whole.
Conclusion
Every school board member and every school superintendent has a duty to comply with the law,
whether they agree with it or not. While the district school board may not agree with the safety
protocols set forth by the Surgeon General, the Surgeon General is the person who, under the
law, sets protocols to control and mitigate COVID-19 in schools. The Office of the Attorney
General relied upon these principles to reject any argument a school board could depart from
FDOH’s emergency rule based upon a disagreement with the protocols found in the rule. See
AGO 2021-01, September 1, 2021. Disagreement with the protocols found in 64DER21-15
simply does not provide a school district with a basis to violate the rule, be it through medical
requirements, attempts to tie mask requirements to fluctuating positivity rates, or through any
other means.
All of this in mind, I hereby recommend that the State Board of Education use its enforcement
powers to enforce the health protocols found in Emergency Rule 64DER21-15 and protect the
right of parents to make both health and educational decisions on behalf of their children.
Should the State Board adopt my recommendation, I request that it consider the sanction of
withholding state funds in an amount equal to 1/12 of all school board members’ salaries, as well
as withholding state funds in an amount equal to any federal grant funds awarded to the HCSB
for its noncompliance with Emergency Rule 64DER21-15.

EXHIBIT A

EXHIBIT B

EMERGENCY RULE OF THE SCHOOL BOARD OF HILLSBOROUGH COUNTY
WHEREAS, Article IX, § 1 of the Florida Constitution provides for a uniform, efficient,
safe, secure, and high-quality system of free education; and
WHEREAS, To achieve a uniform, efficient, and safe school system, the Florida
Constitution created school boards (Art. IX); and
WHEREAS, The Florida Constitution grants the school boards the right to “operate,
control, and supervise all free public schools.” See Art. IX, § 4 (Fla. Const.); and
WHEREAS, The School Board of Hillsborough County, Florida (the “School Board”) is a
duly elected body; and
WHEREAS, The School Board is responsible for the “proper attention to health, safety,
and other matters relating to the welfare of students.” Fla. Stat. § 1001.42(8)(a); and
WHEREAS, The School Board also has supplemental powers to “adopt programs and
policies to ensure appropriate response in emergency situations.” Fla. Stat. § 1001.43(7); and
WHEREAS, Hillsborough County Public Schools is the seventh largest school district in
the United States with approximately 214,920 number of students and approximately 24,596
number of staff; and
WHEREAS, The School Board of Hillsborough County values the health, safety, and
welfare of its students and the district staff; and
WHEREAS, The Delta variant of COVID-19 has been shown to be highly transmissible;
and
WHEREAS, the Governor of Florida issued Executive Order 21-175 which in part directed
the Florida Department of Health and the Florida Department of Education to immediately execute
emergency rule to ensure safety protocols for controlling the spread of COVID-19 in schools; and
WHEREAS, The Florida Department of Health executed Emergency Rule 64DER21-12
which provides in part “Students may wear masks or facial covering as a mitigation measure;
however, the school must allow for a parent or legal guardian of the student to opt-out the student
from wearing a face covering or mask”; and
WHEREAS, The 2021-2022 school year began on August 10, 2021 in Hillsborough
County; and
WHEREAS, As of August 18, 2021 the school district released the following information
showing 10,384 students in isolation or in quarantine and 338 employees in isolation or quarantine;
and

WHEREAS, Based on the large number of quarantines and cases, there was an immediate
danger to public health, safety, and welfare that required emergency action; and
WHEREAS, The Chair of the School Board called an Emergency meeting of the School
Board to immediately address the emergency; and
WHEREAS, The School Board of Hillsborough County met in Emergency session on
August 18, 2021; and
WHEREAS, The School Board of Hillsborough County heard from the Hillsborough
County Department of Health and medical experts and doctors from Tampa General Hospital; and
WHEREAS, The Hillsborough County Department of Health provided data about the
spread of COVID-19 in Hillsborough County that is attached to this Rule as Exhibit A; and
WHEREAS, The first week of school in August 2020, 51 students and 17 staff reported a
positive COVID-19 diagnosis; and
WHEREAS, The first week of school in August 2021, 307 students and 59 staff reported
a positive COVID-19 diagnosis; and
WHEREAS, Of the approximately 214,920 number of students within the district, 14.7%
are under the age of 12, and therefore, not eligible for the vaccine at this time (in addition to other,
older students, who may not be able to take the vaccine for reasons unrelated to their age); and
WHEREAS, The doctors and medical experts from Tampa General testified that the
wearing of masks and vaccines are the most effective tools for controlling the spread of COVID19 in schools; and
WHEREAS, Vaccination and masks are the most effective practice to mitigate any type of
transmission in the school setting. Masks protect the wearer and those around them by protecting
against the transmission of large droplets from child to another.
WHEREAS, Mask usage is beneficial to keeping children in school for in-person learning
because when two students both wear masks and one tests positive for COVID-19, this is not
considered a close contact, thereby eliminating the need for the student who did not test positive
for COVID-19 to quarantine; and
WHEREAS, The U.S. Food & Drug Administration (“FDA”) previously stated: “There is
no adequate, approved, and available alternative to the emergency use of face masks for source
control by the general public … to help prevent the spread of the virus due to face mask shortages
during the COVID-19 pandemic”; and
WHEREAS, The 7-day average positivity rate for COVID-19 in Hillsborough County as
of August 14 is 21.73%; and
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WHEREAS, On August 14, 2020, the 7-day average positivity rate in Hillsborough County
was 8.65%; and
WHEREAS, The Re-opening Plan for Hillsborough County Public Schools in the 20202021 school year approved by the state had a mandatory facial covering requirement with an optout option for parents with a medical certification (The medical certification form is attached as
Exhibit B); and
WHEREAS, The School Board of Hillsborough County adopted the same facial covering
requirement previously approved by the state during a time when the positivity rate was much
lower than it is currently (The Districts Reopening Plan for 20-21 is attached as Exhibit C); and
WHEREAS, The School Board’s mandatory facial covering requirement from the Reopening Plan for Schools in the 2020-2021 approved plan was found to be constitutional. See
Levonas, et al., v. Hillsborough County School Board, Florida and Superintendent Addison Davis,
Case No. 20-CA-6542 (Fla. 13th Cir. Ct., Dec. 15, 2020) (The case is attached as Exhibit D); and
WHEREAS, The district will honor, to the greatest extent possible, the medical exemptions
of the students who opted out of the facial covering requirement last school year so those parents
will not have to complete a new form; and
WHEREAS, The Emergency Rule executed by the Department of Health does not prohibit
the requirement of a medical certification for opting out; and
WHEREAS, The Emergency Rule adopted by the School Board of Hillsborough County
gives the decision opting out of the facial covering requirement to the parent with a medical
certification; and
WHEREAS, Masks are not considered medical devices or medical treatment; (See
Levonas); and
WHEREAS, The Center for Disease Control (“CDC”) recommends children in schools
wear facial coverings indoors (The CDC Guidelines are attached as Exhibit E).
NOW, THEREFORE, THE SCHOOL BOARD OF HILLSBOROUGH COUNTY
ENACTS THE FOLLOWING EMERGENCY RULE PURSUANT TO SECTION 120.54
FLORIDA STATUTES:
I.

Subject to the medical exception below that a parent may choose to utilize to optout of this Rule, all individuals, including students, teachers, staff, and employees,
shall wear a facial covering that covers both the nose and mouth at all times while
at or inside any building, facility, or bus or other vehicle owned, leased, or operated
by the School Board.

II.

Medical Exemption. A face mask will not be required when a face covering would
cause an impairment due to an existing health condition (medical certification
required). In order for a student to claim an exemption due to an existing health
3

condition, the district will require medical certification from a licensed health care
provider that the student has a medical, physical or psychological condition that
prevents the student from being able to safely wear a face covering, and description
of the medical reason.
a.
b.

The Face Covering Medical Exemption Form is attached hereto as Exhibit
B.
Students with an approved exemption from on file from the 2020-2021
school year are not required to file a new exemption form for the 2021-2022
school year.

III.

Duration of Emergency Rule. This Emergency Rule was approved by the School
Board on August 18, 2021, for the thirty-day period commencing on Thursday,
August 19, 2021 through and including Friday, September 17, 2021.

IV.

Basis for Emergency Rule. This Emergency Rule is based upon the School
Board’s findings at the Emergency Session held August 18, 2021, including, but
not limited to, the number of students and staff in isolation and quarantine, the
testimony from the doctors and medical experts from Tampa General and Florida
Department of Health, who testified that the wearing of masks and vaccines are the
most effective tools for controlling the spread of COVID-19 in schools, and the
extremely concerning daily increase in students, teachers, and staff testing positive
with COVID-19 or subject to quarantine.
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EXHIBIT E

EXHIBIT F

State Board of Education

Richard Corcoran
Commissioner of Education

Tom Grady, Chair
Ben Gibson, Vice Chair
Members
Monesia Brown
Marva Johnson
Ryan Petty
Andy Tuck
Joe York

September 23, 2021

Mr. Addison Davis
Superintendent
Hillsborough County Public Schools
901 East Kennedy Boulevard
Tampa, FL 33602

Ms. Lynn Gray
School Board Chair
Hillsborough County Public Schools
901 East Kennedy Boulevard
Tampa, FL 33602

Dear Superintendent Davis and Chair Gray:
This letter is to advise you of the Department of Health’s new emergency rule revising the
“Protocols for Controlling COVID-19 in School Settings” and to provide you one more
opportunity to come into compliance with the requirements established by the Department of
Health.
A copy of the Department of Health’s new rule, 64DER21-15, is attached. It revises the
requirements for quarantining asymptomatic students who have been exposed to COVID-19 and
further clarifies the parental opt-out provision to foreclose the erroneous interpretation that the
parental opt-out permits a medical-only opt-out. That provision now provides that “ . . . the
school must allow for a parent or legal guardian of the student to opt the student out of wearing a
face covering or mask at the parent or legal guardian’s sole discretion.” See, Rule 64DER2115(1)(d), Florida Administrative Register, Vol. 43 / No. 185, September 23, 2021 (emphasis
supplied). The purpose of these changes is explained by the Department of Health in its notice
for the new rule.
The Department [of Health] observed a large number of students have been
required to quarantine for long periods of time, resulting in the loss of hundreds of
thousands of days of in-person learning. In addition, the Department [of Health]
observed no meaningful difference in the number of COVID-19 cases in schoolaged children in counties where school districts have imposed mask mandates. It
is necessary to minimize the amount of time students are removed from in-person
learning based solely on direct contact with an individual that is positive for
COVID-19, to ensure parents and legal guardians are allowed the flexibility to
control the education and health care decisions of their own children, and to
protect the fundamental rights of parents guaranteed under Florida law.

www.fldoe.org
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Mr. Davis, Ms. Gray
September 23, 2021
Page Two
I am continuing the investigation of your district’s mask mandate that I notified you by letter of
August 27, 2021. Based upon the authority provided to me under s. 1008.32(2)(a), Florida
Statutes, I request that you provide a written response by 5:00 p.m. on September 24, 2021,
documenting how your district is complying with that portion of the Department of Health’s
Emergency Rule 64DER21-15, that continues to give parents or legal guardians the sole
discretion to opt a student out from a mask or face covering mandate.
As I have done before, if you fail to document full compliance, I intend to recommend to the
State Board of Education that the Department of Education withhold funds in an amount equal to
the salaries for all members of the School Board, as well as other sanctions authorized by law,
for the period during which the district has been out of compliance.
Thank you for your prompt attention to this important matter.
Sincerely,

Richard Corcoran
Commissioner

EXHIBIT G

September 21 , 2021

COVID UPDATE

School Board Meeting

September 20 – 2,640 Impacted (1.09%) 75% decrease in impact from 8/18; 80% decrease in impact from 8/20

September 8 – 5,647 Impacted (2.33%) 47% decrease in impact from 8/18; 58% decrease in impact from 8/20

August 20 – 13,485 Impacted (5.61%) Greatest number of students and employees impacted

August 18 – 10,722 Impacted (4.48%) Mask mandate instituted

HCPS COVID-19 Data- Impact
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September 20 – 145 Student Cases 64% decrease in student cases from 8/18; 76% decrease in student cases from 8/23

September 8 – 277 Student Cases 30% decrease in student cases from 8/18; 54% decrease in student cases from 8/23

August 23– 601 Student Cases Highest number of student cases in 2021-22

August 18 – 398 Student Cases Mask mandate instituted

HCPS COVID-19 Data- Student Cases
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Vaccination

Tampa Bay Tech High School

Newsome High School

East Bay High School

OCTOBER 16 & 17 (9AM-3PM) DOSE 2

SEPTEMBER 25 & 26 (9AM-3PM) DOSE 1

Robinson High School

Plant City High School

One Dose
Fully
Vaccinated
Unvaccinated

78,167

74,481

-3,686

52%

50%

4

-2%

148,955 148,955 Change Percentage Percentage Change
9/15/21
Eligible Eligible
9/6/21
9/15/21
9/6/21
74,474 +3,686
50%
+2%
70,788
48%
60,576 +5,164
41%
+4%
55,412
37%

12- 19 years old

OCTOBER 9 & 10 (9AM-3PM) DOSE 2

Freedom High School

Pediatric Vaccinations

SEPTEMBER 18 & 19 (9AM-3PM) DOSE 1

Vaccine Clinics

70,788
55,412
78,167

Fully
Vaccinated

Unvaccinated

148,955 Eligible
9/6/21

One Dose

Vaccination

Change
+3,686
+5,164
-3,686

148,955 Eligible
9/15/21
74,474
60,576
74,481

52%

37%

48%

50%

41%

50%

Percentage Percentage
9/15/21
9/6/21

-2%

+4%

+2%

Change

OCTOBER 16 & 17 (9AM-3PM)
DOSE 2
East Bay High School
Newsome High School
Tampa Bay Tech High School

OCTOBER 9 & 10 (9AM-3PM)
DOSE 2
Freedom High School
Plant City High School
Robinson High School
OCTOBER 9 & 10 (9AM-Schoo

Pediatric Vaccinations

SEPTEMBER 25 & 26 (9AM-3PM)
DOSE 1

SEPTEMBER 18 & 19 (9AM-3PM)
DOSE 1

Vaccine Clinics
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Total Impact = Number of Quarantines and Isolations out of 243,109
(Employees and Students Combined)
September 8 = 5,647
September 9 = 5,594
September 10 = 5,580
September 11 = 4,874
September 12 = 4,470
September 13 = 3,816
September 14 = 4,327

75% decrease- Down 8,082 employees and students when comparing 9/20 (2,640)
to 8/18 (10,722)
80% decrease- Down 10,845 from our highest impact day (isolations and
quarantines for employees and students) on 8/20 (13,485) compared to 9/20
(2,640)

September 15 = 4,291
September 16 = 3,961
September 17 = 3,829
September 18 = 3,404
September 19 = 3,072
September 20 = 2,640
Student Positive Cases
September 8 = 277
September 9 = 229
September 10 = 202
September 11 = 26 (Saturday)
September 12 = 15 (Sunday)
September 13 = 256
September 14 = 163
September 15 = 126
September 16 = 103
September 17 = 105
September 18 = 5 (Saturday)
September 19 = 12 (Sunday)
September 20 = 145

64% decrease- Down 253 cases when comparing 9/20 (145) to 8/18 (398)
76% decrease- Down 324 cases from highest day on 8/23 (601 cases) compared
to 9/20 (145)

**Additional Information**

From 8/27 to 9/8
370 students quarantined due to school exposure tested positive during or after quarantine
341 students quarantined due to home exposure tested positive during or after quarantine
24 employees quarantined due to work exposure tested positive during or after quarantine
34 employees quarantined due to home exposure tested positive during or after quarantine
From 9/9 to 9/20
145 students quarantined due to school exposure tested positive during or after quarantine
182 students quarantined due to home exposure tested positive during or after quarantine
5 employees quarantined due to work exposure tested positive during or after quarantine
17 employees quarantined due to home exposure tested positive during or after quarantine

