STATE BOARD OF EDUCATION
Charter School Appeals Commission
FLORIDA CHARTER EDUCATIONAL
FOUNDATION, INC. and SOUTH PALM
BEACH CHARTER SCHOOL,
Applicant/Appellant,
vs.

Case No.: 2015-3112

THE SCHOOL BOARD OF
PALM BEACH COUNTY, FLORIDA,
School Board/Appellee.
_____________________________________/
THE SCHOOL BOARD OF PALM BEACH COUNTY, FLORIDA’S
RESPONSE TO FLORIDA CHARTER EDUCATIONAL FOUNDATION,
INC., d/b/a SOUTH PALM BEACH CHARTER SCHOOL’S APPEAL OF
DENIAL OF ITS CHARTER SCHOOL APPLICATION
Appellee, the SCHOOL BOARD OF PALM BEACH COUNTY, FLORIDA (―SCHOOL
BOARD‖), files this Response to the appeal of the denial of the application 1 of FLORIDA
CHARTER EDUCATIONAL FOUNDATION, INC. d/b/a SOUTH PALM BEACH CHARTER
SCHOOL (―the Applicant‖, ―the School‖ or ―SOUTH PALM BEACH CHARTER SCHOOL‖).
This appeal to the Charter School Appeals Commission (the ―CSAC‖) and State Board of
Education (―SBE‖) must be denied because the application failed to meet statutory requirements
for a charter school.
Reasons for the failure to meet the requirements were clearly set forth in the December
18, 2014 denial letter from the SCHOOL BOARD to the Applicant (Exhibit A hereto). The
primary deficiency was the failure to meet the statutory requirement that its application
encouraged the use of innovative learning methods.
1

Hereinafter the written notice of appeal filed by the Applicant with the Agency Clerk for the Department of
Education (―FL DOE‖), with the attachments on January 16, 2015 relating to the denial of its application, will be
referred to as its ―Notice of Appeal.‖
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This failure to meet the statutory requirement justified the SCHOOL BOARD’s denial of
the application. Substantial competent evidence and a legally sufficient reason based on the
Charter School Statute exist to constitute good cause for denial of the Applicant’s application.
The reasons for denying the appeal will be set forth in greater detail below.
I.

STATEMENT OF MATERIAL FACTS AND PROCEDURAL HISTORY
On August 4, 2014, the District’s Department of Charter Schools received an application

from the Applicant. On December 2, 2014 the Applicant was notified via a letter that the School
Board would consider its application at its special meeting on December 10, 2014 (Exhibit 6 to
the Applicant’s Notice of Appeal) and the letter explained the ability of the Applicant to speak.
A representative from the Applicant attended the School Board meeting, but intentionally
declined the opportunity to speak. The School District’s Charter Schools Director encouraged
the representative to sign up to speak. (See Jim Pegg’s statement, attached hereto as Exhibit B.)
The SCHOOL BOARD unanimously denied the Applicant’s application based on the
lack of innovative learning methods as required by the Charter School Statute as well as the
receipt of a ―D‖ at an existing school managed by Charter Schools, USA in this School District.
By letter dated December 18, 2014, the School Board notified the Applicant of the denial,
and provided the specific reasons based upon good cause (Exhibit A hereto) in compliance with
Fla. Stat. §1002.33 (6) (b) (3). The SCHOOL BOARD sent the letter to the Applicant by email
and certified U.S. Mail on December 18, 2014.

The Applicant received the letter by certified

U.S. mail on December 22, 2014 (Exhibit C hereto).
The Applicant filed its Notice of Appeal with the Agency Clerk for the Florida
Department of Education. The District received the appeal on January 16, 2015 as stated in the
Applicant’s certificate of service to its Notice of Appeal, and the parties have agreed that the
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SCHOOL BOARD’s response to the appeal would be due on February 17, 2015. Thus, this
Response by the SCHOOL BOARD is timely filed.
II.

STANDARD OF REVIEW

Good Cause—Substantial Competent Evidence
The SCHOOL BOARD’s determination must be based on good cause—that legally
sufficient reasons exist to support the denial based on competent substantial evidence. The
standard by which the CSAC and SBE review the SCHOOL BOARD’s decision is whether the
SCHOOL BOARD abused its discretion in making that determination. The standard is not
―clear and convincing evidence‖ as argued by the Applicant. (Notice of Appeal, page 20) The
question, therefore, is not whether the CSAC or SBE would vote to approve the application, but
whether the SCHOOL BOARD’s decision falls within the range of reasonable decisions
based on competent substantial evidence. If so, the SCHOOL BOARD’s decision must be
upheld. See DeGroot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957).
Note that in 2012, the Third District Court of Appeal reversed a SBE final order as that
school board had competent substantial evidence to terminate a charter school. School Board of
Miami-Dade County, Florida v. Rise Academy of South Dade Charter School, 90 So. 3d 1001
(Fla. 3d DCA 2012).
The SCHOOL BOARD, here in this case, has met that standard in determining to deny
the application and statutory grounds of good cause exist relating to support its decision.
III.

ARGUMENT

Deficiency with the Application
As shown below, the SCHOOL BOARD met its duty to deny the application based on the
Statute. Reasons for the denial of the application appear in the SCHOOL BOARD’s December
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18, 2014 denial letter (Exhibit A hereto). Therefore, failure to meet the statutory requirements
constitutes good cause to support the SCHOOL BOARD’s denial of the application and to deny
the Applicant’s appeal.
Denial of a charter application must be based on good cause. “Good cause” has been
interpreted to mean a “legally sufficient reason”. School Bd. of Osceola County v. UCP of
Cent. Florida, 905 So. 2d 909, 914 (Fla. 5th DCA 2005). See also School Bd. of Volusia County
v. Academies of Excellence, Inc., 974 So. 2d 1186 (Fla. 5th DCA 2008).
In this matter, a legally sufficient reason does exist—lack of innovative teaching
methods. Accordingly, the SCHOOL BOARD disputes Applicant’s argument that the
Application contained ―all statutorily required information‖. (Notice of Appeal, page 3)
In its appeal, the Applicant is seeking to include other rationale for the School Board’s
denial. However, to be clear, the denial was not based upon that rationale.

Rather, the clear

good cause rationale was outlined in the December 18, 2014 letter. The Applicant’s theory that
there were other extraneous factors that lead to the School Board’s vote is without merit and is
not a valid rationale for its appeal.
Failure of Application to Show Encouragement of Innovative Learning Methods Is a
Statutory Basis to Deny This Application
The SCHOOL BOARD’s denial letter (Exhibit A hereto) states that the major reason for
denying the application was the failure of the Applicant to meet the statutory requirement
that a purpose of the school was to encourage the use of innovative learning methods.
Indeed, innovation learning methods is one of three stated purposes required by charter schools
pursuant to Fla. Stat. §1002.33 (2) states:
(b) Charter schools shall fulfill the following purposes:
1.

Improve student learning and academic achievement.
Page 4 of 15

2. Increase learning opportunities for all students, with special
emphasis on low-performing students and reading.
3. Encourage the use of innovative learning methods.
(emphasis added)
Accordingly, a failure to articulate the use of innovative learning methods is a fatal flaw
in the application in question. Furthermore, Fla. Stat. §1002.33 (6) (a) specifically requires an
applicant to ―demonstrate how the school will use the guiding principles and meet the statutorily
defined purpose of a charter school.‖ The Applicant seems to completely ignore these statutory
requirements when it argues on page 19 of its Notice of Appeal that ―Innovation is, in no way, a
mandatory statutory criteria.‖ The application is required by the Statute to show that the school
will meet the purpose of a charter school—to ―[e]ncourage the use of innovative learning
methods‖.
While school districts are required to utilize the FLDOE evaluation instrument, it may not
serve as the only basis for a Sponsor to determine whether or not to approve a charter
application. The Charter School Statute states:
(6) APPLICATION PROCESS AND REVIEW.—Charter
school applications are subject to the following requirements:
(a) A person or entity wishing to open a charter school shall
prepare and submit an application on a model application form
prepared by the Department of Education which:
…
6. Contains additional information a sponsor may require,
which shall be attached as an addendum to the charter school
application described in this paragraph. (emphasis added)
To interpret this provision without allowing the additional information to be part of the decisionmaking process would render this provision superfluous.
This District currently is the Sponsor to many innovative charter schools. These include
schools serving at-risk students, schools serving students with Autism; a school that offers
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specific on-the-job training in the culinary field; a maritime academy, a medical academy
associated with a hospital, and a film school.
By its own admission, the Applicant acknowledges that it has already submitted and had
approved seven similar applications. (See page 18 of the Notice of Appeal) By definition, once
the learning methods have been offered by seven of the Applicant’s own Palm Beach County
charter schools, they can no longer be considered innovative.
The Applicant in its Notice of Appeal (page 17) quoted the application and lists how the
School would achieve meeting high standards using what it claims are unique and innovative
academic components. However, none of these constitute innovative learning methods.
The statutory requirement for charter schools to encourage the use of innovative learning
methods cannot be ignored by the Sponsor, the Charter School Appeals Commission or the State
Board of Education. Which brings relevance to the question: what are innovative learning
methods? Attached is a White Paper prepared by Antoinette Dunbar, (See Exhibit D hereto,
which also includes her CV). As Ms. Dunbar points out, ―innovation is about doing things in
new or different ways.‖ In this case, the Applicant fails to describe new or different educational
practices.
The Applicant refers to the Guaranteed and Viable Curriculum (GVC) as having unique and
innovative components. The application explains in detail within the application of the 90minute reading block to include whole group, small group, and individualized instruction using
leveled reading materials as described in the Just Read, Florida! that was implemented in this
State and District more than 10 years ago. While these are research driven and widely accepted
components in the State, they could not be considered to be innovative because they are so
widely used and have been in implementation for more than a decade.
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Applicant claims the following are innovative practices. However, as described they are
not.


School–Wide Goal Setting (analyzing previous year’s data to set school improvement
goals): This is not an innovative practice. This is a long standing practice by the schools
in this District and for most schools, charter or District operated, across the State. This
action is required to develop the State School Improvement Plan. Furthermore, as Ms.
Dunbar points out: ―[s]imply having goals does not automatically benefit a student’s
academic performance. … Goals should reflect expectations to see specific substantive
innovations in charter classrooms practices.‖



Personalized Learning Plans (this plan is developed collaboratively between students,
parents, and teachers to empower students to track their own progress): This is not an
innovative practice. The schools of this District have been using data from the
Educational Data Warehouse (―EDW‖) by means of the SAL-P to develop
collaboratively goals for students to increase achievement and provide students and
parents the ability to frequently monitor the progress. This District has been recognized
nationally for the ―hands-on‖ data tools to promote student achievement. Many similar
programs used in the State and nationally were developed from this District’s practice
that was implemented more than ten years ago. Likewise, all schools nationally develop
personalized learning plans for students identified as gifted, with disabilities, or as a
speaker of languages other than English.



Progress Monitoring and Assessment: (tracks a large bank of data to enable school
administrators and teachers to make data-driven decisions and plans for students
functioning below grade level) This is not an innovative practice. More than ten years
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ago this District established the EDW that is readily available to every teacher and
administrator working with students. As a result all decisions regarding instruction,
program, or student placement are made using this data. Data-driven decisions have long
been a successful practice in this District and the continual results of more than fifteen
years of student’s success on State assessments demonstrates that this practice is
successful.


Focus on Academic Rigor/Innovative Learning Methods; (utilizing critical thinking skills
to prepare students to be college and/or career ready) This is not an innovative practice.
This is a required practice of all public schools, charter or District operated, in Florida.
The Florida Standards: College and Career Ready are developed to provide rigorous
teaching and learning opportunities to develop the critical thinking skills of students.
Furthermore, as Ms. Dunbar points out, the Applicant’s description ―gives little
indication that what goes on in the classroom has changed substantially nor has given the
school a competitive advantage.‖



Technology to Support Student Engagement: (document cameras, electronic tablets to
enhance learning experiences) This is not innovative. These electronic educational art
tools are in every school in this District including extended bandwidth WiFi to support
the electronic learning tools. Observation in current Charter Schools, USA operating
schools is that the ratio of students to computers is greater than the ratio in District
schools. It has been observed in the newest Charter Schools, USA schools that WiFi
bandwidth is not broad enough to support most classroom electronic activities.



Character Education Programs: (promotes student citizenship and motivation toward
academic learning) This is not innovative. The District has committed millions of dollars
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in the past fifteen years to promote character education via the Safe Schools Programs
and the After School Programs. This District has been on the cutting edge and nationally
recognized for the character education programs including anti-bullying programs
replicated by several state systems.
The Applicant is repetitive in the argument of innovative programs and strategies. All
identified in the argument are and have been practiced in this District for more than a decade.
The Applicant argues that the School Board has failed to justify the claim these strategies and
practices are not innovative. The School Board does not consider practices and programs already
implemented in the schools of this District to be identified as innovative for any charter school
applicant. The Applicant and Charter Schools, USA have not justified through practice that
these strategies and programs are innovative. These strategies and programs the Applicant and
Charter Schools, USA have identified are replicas or mirrored images of what has been practiced
for more than a decade in the schools of this District.
The School Board Vote Has Been Inappropriately Misrepresented
as Attempted By the Applicant
The Applicant includes in its Notice of Appeal a typed version of the Board meeting
relating to this application and the budget meeting.

The School Board objects to the

consideration of these transcripts, which were not certified by a court reporter or approved
transcriber. The accuracy of the transcription is suspect. Indeed, some comments are attributed
to a ―Mr. Chapman,‖ a name that is unknown to the School Board and not the name of a person
who participated in the Board meeting that evening. The transcript also includes the budget
workshop that preceded the School Board meeting.

This workshop was irrelevant to this

proceeding and not a part of the record. These transcripts and portions of the Notice of Appeal
quoting them should be stricken.
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The Applicant relies upon this transcript in crafting its erroneous theory that the School
Board’s action of denying their application was based upon extraneous issues that were not
supported by good cause. However, as made clear in the December 18, 2014 letter, the grounds
for the School Board’s action were based upon the lack of innovation and the fact that one of the
Applicant’s existing schools earned a grade of a ―D.‖
When a School Board acts, it does so as a collective unit.

The vote on December 10,

2014 was to unanimously deny the charter application. The comments made by each individual
School Board member were inappropriately used by the Applicant to justify its erroneous theory
that the School Board acted with some purpose other than what is stated in the December 18,
2014 letter. Certainly, if the School Board chose to, there could be other reasons to have denied
the application.

For example, Applicant’s existing schools have struggled with providing

consistent services to their ESE students. However, it is the December 18, 2014 letter that
specifies the grounds for the denial and not the incorrectly surmised grounds claimed by the
Applicant.
To the extent the transcript would be considered over the School Board’s objection, it
must be recognized that one Board member’s comments about her perception the issue was one
of civil disobedience does not mean other Board members believed that or that the vote was
illegal or not following the law as claimed by the Applicant. As shown above, the vote was in
compliance with a statutory requirement relating to being innovative. The focus of the discussion
related to the vote was based on lack of innovation and how the District schools already were
using these methods. To be specific, Mr. Barbieri, Mrs. Brill, Mr. Murgio and Mrs. Andrews
(which alone make up the majority of the School Board) all focused their discussion at the Board
Meeting on the lack of innovation.
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Additionally, lack of innovative learning methods was the major basis stated within the
denial letter (Exhibit A hereto). There is no merit to Applicant’s claim that the SCHOOL
BOARD’s decision was biased, illegal, and unlawful and was done with knowledge that the
application was legally sufficient and based on other reasons.
The Applicant seems to be trying to separate itself from its existing schools already
operating in Palm Beach County.

There are currently six schools operating under the name

Renaissance and an additional one approved for opening in 2015. All of these schools are
managed by Charter Schools, USA. The Renaissance schools have the same exact governing
board as South Palm Beach Charter School (the Applicant). The Applicant will also be managed
by Charter Schools, USA. The Applicant appears to misrepresent its governing board on page 8
of the Notice of Appeal. See page 124 of the application submitted by SOUTH PALM BEACH
CHARTER SCHOOL (Exhibit E hereto) and the documents the two entities filed with the
Florida Secretary of State. (Exhibit F hereto). The entities have the same directors and they hold
the same offices in both corporations. Furthermore, as they both also use Charter Schools, USA
as their management company it is reasonable for the Board to rely on noted performance of
Renaissance schools within this District.
The operation of the current six charter schools managed by Charter Schools, USA have
done very little to demonstrate any innovative practices. The current operating Charter Schools,
USA managed charter schools replicate district operated schools but with less effective
instructional success. All six of these schools have a higher student to computer ratio than the
District employs at approximately 4:1. The six operating Charter Schools, USA charter schools
adopted the same Student Progression Plan and Student Code of Conduct used by District
schools. These schools use the same or very similar student data collection reports and
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assessments as the District schools. Innovative practices are not prevalent in the six schools
when the District’s Department of Charter Schools has reviewed the schools.
The Applicant inaccurately states, ―Moreover, at least 23 of the School Board’s own
public schools received a D or F school grade last year.‖ The number of schools in the District
receiving grades or ―D‖ or ―F‖ has not exceeded more than 14 schools for the last 3 school years.
The FY 2012 number of ―D‖ graded schools was 6 with no ―F‖ grades schools. The FY 2013
number of ―D‖ graded schools was 9 with 2 ―F‖ graded schools. And, the FY 2014 number of
―D‖ graded schools was 12 with 2 ―F‖ graded schools. In fact, 7 of the District schools receiving
a grade of ―D‖ or ―F‖ in FY 2013 improved the school grade by at least one letter increment for
FY 2014.
Applicant Was Not Denied Due Process
The Applicant apparently argues that it was denied due process based on the item being
pulled from the consent agenda where the recommendation was for approval, the failure to hold a
formal hearing in denying the application. The Applicant had been notified by letter that its
application was being considered at this Board meeting and was provided an opportunity to be
heard. As noted in the attached statement (Exhibit B hereto) of Jim Pegg, the District’s Charter
Schools Department Director, the School also verbally informed the Applicant’s contact person
of the opportunity to sign up to speak. The Applicant’s representative, however, decided not to
partake of this opportunity.
Although the application was recommended for approval, the SCHOOL BOARD is not a
―rubber stamp‖ for the Superintendent’s recommendations. Section 1002.33 (6) (b) (3) a.,
Florida Statutes states that the ―sponsor‖ votes whether to approve or deny the application. The
SCHOOL BOARD is the sponsor. Moreover, the statutory scheme for School District
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governance in Florida’s Education Code provides that a superintendent makes recommendations
and a school board votes whether to approve. Sections 1001. 41, .42, .43, .49 and .51, Florida
Statutes.
Moreover, Renaissance Charter Schools twice has raised a due process issue because of a
lack of a formal hearing and the courts have disagreed. In School Board of Seminole County v.
Renaissance Charter School, Inc., 113 So. 3d 72, 77 (Fla. 5th DCA 2013), which involved the
denial of a charter application, the Court stated:
The Administrative Procedure Act ("APA") plainly does not apply
to proceedings before the State Board and, in view of the time
limitation set forth in the statute, it is doubtful that the APA
applies to proceedings before individual school boards. See Sch.
Bd. of Palm Beach Cnty. v. Survivors Charter Sch., Inc., 3 So.3d
1220 (Fla.2009) (holding that charters schools were not entitled
to hearing under APA when school board terminated charter
under section 1002.33(8)(d), Florida Statutes; review of the charter
school statute which provides for immediate termination of charter
under emergency conditions did not require APA hearing that
would prolong termination; interpretation was consistent with
fact that legislature did not require APA hearing for nonemergency terminations and had set forth detailed statutory
procedure). (emphasis added)
See also School Bd. of Polk County Florida v. Renaissance Charter School, Inc.,147 So.3d 1026
(Fla. 2d DCA 2014).
School Board Policy 1.03 concerning Board meetings allows Board members to pull
items from the consent agenda and states:
17. In both regular and special meetings, the Board may utilize a
consent agenda to increase the efficiency of approving large
numbers of routine or non-controversial items. Except for any
item that a Board member pulls from the consent agenda, all
items on the consent agenda may be approved in gross and
without debate and amendment.
18. The order of special meetings shall be as required by Florida
law and, if specified on the agenda, may include a consent agenda,

Page 13 of 15

which shall be called up and later approved before any pulled
items are discussed.
Furthermore, the format for the Board agenda for this meeting (see Exhibit G hereto)
showed a time period when items could be pulled from the consent agenda. 2 Thus, there is
notice of the possibility of the item being pulled.
In summary, the SCHOOL BOARD followed the statutory process relating to the
Applicant and even allowed an interview not required by Florida law. Due process was
provided.
The SCHOOL BOARD’s Delay in Denying the Application is
No Basis for Granting the Appeal
The parties entered into an agreement to extend the time for the SCHOOL BOARD to
rule on the application until October 31, 2014. (See Exhibit H hereto). The Applicant did not file
its Notice of Appeal until January 15 or 16, 21015. Thus, the portion of this appeal on the basis
of the Board acting beyond the deadline is untimely filed. The Statute—section 1002.33 (6) (b)
and (c), Florida Statutes, states:
If the sponsor fails to act on the application, an applicant may appeal
to the State Board of Education as provided in paragraph (c).
(c)1. An applicant may appeal any denial of that applicant’s
application or failure to act on an application to the State Board of
Education no later than 30 calendar days after receipt of the
sponsor’s decision or failure to act and shall notify the sponsor of
its appeal.

Additionally, the reason for the delay was due to ESE issues at one of the existing
Renaissance charter schools in the District. The District was investigating this matter and on
November 18, 2014 sent a letter to the school relating to the School’s failure to consistently

2

The District acknowledges that during the meeting the item was pulled by a Board member from the consent
agenda when the item was listed under New Business.
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