Report of Inquiry
Bureau Resolution Determination
Conducted by the Bureau of Exceptional Education and Student Services
Involving the Indian River County School District

BACKGROUND

On March 30, 2009, the Bureau of Exceptional Education and Student Services (Bureau)
received a state complaint letter from ] alleging that the Indian River County School District
had violated federal and state laws relating to the education of students with disabilities.
Specifically, the complainants’ allegations involved the following issues:

ISSUE 1:  Whether the Indian River County School District followed required
procedures regarding the complainant’s request for an independent
educational evaluation (IEE) reimbursement during the 2008-09 school year

ISSUE 2:  Whether the Indian River County School District developed the student’s
individual educational plan (IEP) to address the student’s needs that result
from the student’s disability for the 2008-09 school year, specifically regarding
the following:

e positive behavioral intervention plan (PBIP)
o extended school year (ESY) services
e supports for school personnel

ISSUE 3: Whether the Indian River County School District followed appropriate
procedures related to IEP team member participation for district staff during
the 2008-09 school year

The 60-day timeline for completion of the inquiry began on March 30, 2009, with an anticipated
completion date of May 29, 2009. The district was asked to submit relevant documents and
information to the Bureau. The district’s documentation was submitted by Mr. Larry Harrah,
Executive Director of Exceptional Student Education (ESE) and Student Services, Indian River
County School District. In addition, the complainants and the district provided information via
telephone interviews.

As part of the inquiry process, relevant portions of the student’s educational records were
reviewed. The educational records indicated that the student (date of birth: [JJff) was in grade ||}
and determined eligible for special programs for students who are homebound or hospitalized
(H/H). Prior to being served in the H/H program, the student received services as a student with
an other health impairment (OHI).

ISSUE 1:  Whether the Indian River County School District followed required
procedures regarding the complainants’ request for an independent
educational evaluation (IEE) reimbursement during the 2008-09 school year



LEGAL AUTHORITY FOR THE BUREAU’S FINAL DECISION

Section 300.502 of Title 34 of the Code of Federal Regulations states, “...Independent
educational evaluation. (a) General. (1) The parents of a child with a disability have the right
under this part to obtain an independent educational evaluation of the child, subject to paragraphs
(b) through (e) of this section. (2) Each public agency must provide to parents, upon request for
an independent educational evaluation, information about where an independent educational
evaluation may be obtained, and the agency criteria applicable for independent educational
evaluations as set forth in paragraph (e) of this section.(3) For the purposes of this subpart— (i)
Independent educational evaluation means an evaluation conducted by a qualified examiner who
is not employed by the public agency responsible for the education of the child in question; and
(i) Public expense means that the public agency either pays for the full cost of the evaluation or
ensures that the evaluation is otherwise provided at no cost to the parent, consistent with
8300.103. (b) Parent right to evaluation at public expense. (1) A parent has the right to an
independent educational evaluation at public expense if the parent disagrees with an evaluation
obtained by the public agency, subject to the conditions in paragraphs (b)(2) through (4) of this
section. (2) If a parent requests an independent educational evaluation at public expense, the
public agency must, without unnecessary delay, either— (i) File a due process complaint to
request a hearing to show that its evaluation is appropriate; or (ii) Ensure that an independent
educational evaluation is provided at public expense, unless the agency demonstrates in a hearing
pursuant to 88 300.507 through 300.513 that the evaluation obtained by the parent did not meet
agency criteria...”

34 CFR § 300.303 states: “(a) General. A public agency must ensure that a reevaluation of each
child with a disability is conducted in accordance with 8§ 300.304 through 300.311— (1) If the
public agency determines that the educational or related services needs, including improved
academic achievement and functional performance, of the child warrant a reevaluation; or

(2) If the child’s parent or teacher requests a reevaluation. (b) Limitation. A reevaluation
conducted under paragraph (a) of this section— (1) May occur not more than once a year, unless
the parent and the public agency agree otherwise; and (2) Must occur at least once every 3 years,
unless the parent and the public agency agree that a reevaluation is unnecessary.”

34 CFR § 300.209 states: “(a) Rights of children with disabilities. Children with disabilities who
attend public charter schools and their parents retain all rights under this part. (b) Charter schools
that are public schools of the LEA. (1) In carrying out Part B of the Act and these regulations
with respect to charter schools that are public schools of the LEA, the LEA must— (i) Serve
children with disabilities attending those charter schools in the same manner as the LEA serves
children with disabilities in its other schools, including providing supplementary and related
services on site at the charter school to the same extent to which the LEA has a policy or practice
of providing such services on the site to its other public schools; and (ii) Provide funds under
Part B of the Act to those charter schools— (A) On the same basis as the LEA provides funds to
the LEA’s other public schools, including proportional distribution based on relative enroliment
of children with disabilities; and (B) At the same time as the LEA distributes other Federal funds
to the LEA’s other public schools, consistent with the State’s charter school law. (2) If the public
charter school is a school of an LEA that receives funding under § 300.705 and includes other
public schools— (i) The LEA is responsible for ensuring that the requirements of this part are



met, unless State law assigns that responsibility to some other entity; and (ii) The LEA must
meet the requirements of paragraph (b)(1) of this section.”

The corresponding state requirements are contained in Section 1002.33 of the Florida Statutes
(F.S.) and State Board of Education Rule 6A-6.0331, Florida Administrative Code (F.A.C.).

CONCLUSIONS

1. At the time in question, the student was enrolled in a charter school sponsored by the Indian
River County School District.

2. Parents are entitled to an IEE at public expense if they disagree with an evaluation conducted
by the school district.

3. The district did not follow the required procedures in response to the parents’ request for an

evaluation of the student.

The parents obtained an IEE at private expense.

The charter school and the Indian River County School District have agreed to reimburse the

complainants for the cost of the February 18, 2009, IEE.

6. Charters schools are public schools which must afford learning opportunities for all students.

SRR

CORRECTIVE ACTIONS

1. No later than June 15, 2009, the Indian River County School District shall submit to the
Bureau documentation of reimbursement to the complainants for the cost of the IEE.

2. No later than August 18, 2009, the Indian River County School District shall review and
revise as needed, its policies and procedures related to the services provided to charter school
students with disabilities.

3. Comprehensive professional development shall be provided to appropriate district and
charter school staff regarding their roles and responsibilities as they relate to ESE programs
in charter schools. Documentation of the district’s policies and procedures related to charter
school students with disabilities and of the provision of related professional development,
including content and a list of participants, shall be provided to the Bureau no later than
August 31, 2009.

ISSUE 2:  Whether the Indian River County School District developed the student’s
individual educational plan (IEP) to address the student’s needs that result
from the student’s disability for the 2008-09 school year, specifically regarding
the following:

« positive behavioral intervention plan (PBIP)
o extended school year (ESY) services
o supports for school personnel

LEGAL AUTHORITY FOR THE BUREAU’S FINAL DECISION
34 CFR 8 300.17 “Free appropriate public education or FAPE means special education and

related services that-(a) Are provided at public expense, under public supervision and direction,
and without charge; (b) Meet the standards of the SEA, including the requirements of this part;



(c) Include an appropriate preschool, elementary school, or secondary school education in the
State involved; and (d) Are provided in conformity with an individualized education program
(IEP) that meets the requirements of 8§ 300.320 through 300.324.”

34 CFR § 300.320(a)(4) states that the IEP must include, “...a statement of the program
modifications or supports for school personnel that will be provided to enable the child- (i) To
advance appropriately toward attaining the annual goals...”

34 CFR 8 300.324 “(a) Development of IEP...(2) Consideration of special factors. The IEP
Team must-(i) In the case of a child whose behavior impedes the child’s learning or that of
others, consider the use of positive behavioral interventions and supports, and other strategies, to
address that behavior;...(3) Requirement with respect to regular education teacher. A regular
education teacher of a child with a disability, as a member of the IEP Team, must, to the extent
appropriate, participate in the development of the IEP of the child, including the determination
of- (i) Appropriate positive behavioral interventions and supports and other strategies for the
child; and (ii) Supplementary aids and services, program modifications, and support for school
personnel consistent with § 300.320(a)(4)...”

The corresponding state requirement is found in State Board of Education Rule 6A-6.03028,
F.A.C.

CONCLUSIONS

1. The present level of academic achievement and functional performance did not adequately
describe the student’s current functioning related to the behavioral issues identified by the
charter school, parent, and doctors.

2. The IEP included a goal related to making appropriate choices. It is unclear what specific
behaviors or choices were targeted. The goal was supported by instruction in social skills
and behavior support.

3. There is evidence on the IEP that the IEP team considered the student’s need for ESY and
determined it was not needed.

4. The IEP does not include support for school personnel in the form of information and
training related to ASD and bipolar disorder. As it reflects only H/H services, such services
would apply only to the H/H teacher. This would more appropriately be considered when
developing the IEP for reentry into a regular school campus.

CORRECTIVE ACTIONS

1. No later than June 5, 2009, the district shall reconvene the student’s IEP team, with the
appropriate participants and sufficient advance notice to provide an opportunity for the
parents to attend, to review the student’s need for positive behavioral interventions, supports,
and other strategies to address the student’s behavior, and to consider the need to conduct a
functional behavioral assessment (FBA) and develop a positive behavior intervention plan
(PBIP). At this IEP team meeting the team must consider the parents’ concern regarding
supports for school personnel. A copy of the IEP developed for the 2009-10 school year must
be provided within one week of development.



2. Documentation verifying implementation of the student’s IEP specifically related to the
student’s behavior, including data or other information reflecting the effectiveness of the
interventions, shall be provided to the Bureau on the following dates: October 30, 2009,
January 29, 2009, and April 15, 2010.

3. Any revisions made to the student’s IEP during the 2009-2010 school year shall be provided
to the Bureau within one week of such revisions.

4. In the corrective action stated above for Issue One, the Indian River County School District
shall include in the comprehensive professional development information on the use of
restraint and seclusion in accordance with district policies.

ISSUE 3:  Whether the Indian River County School District followed appropriate
procedures related to IEP team member participation for district staff during
the 2008-09 school year

The complainants requested an IEP team meeting on November 4, 2008. The complainants’
specific concern was that the individuals at the meeting were not adequately prepared to address
their concerns.

LEGAL AUTHORITY FOR THE BUREAU’S FINAL DECISION

34 CFR 8 300.322 states, “(a) Public agency responsibility—general. Each public agency must
take steps to ensure that one or both of the parents of a child with a disability are present at each
IEP Team meeting or are afforded the opportunity to participate, including--(1) Notifying parents
of the meeting early enough to ensure that they will have an opportunity to attend; and (2)
Scheduling the meeting at a mutually agreed on time and place. (b) Information provided to
parents.(1) The notice required under paragraph (a)(1) of this section must--(i) Indicate the
purpose, time, and location of the meeting and who will be in attendance; and (ii) Inform the
parents of the provisions in § 300.321(a)(6) and (c) (relating to the participation of other
individuals on the IEP Team who have knowledge or special expertise about the child)...”

The corresponding state requirement is contained in State Board of Education Rule 6A-6.03028,
F.A.C.

34 CFR 8 300.305 states, (a) Review of existing evaluation data. As part of an initial evaluation
(if appropriate) and as part of any reevaluation under this part, the IEP Team and other qualified
professionals, as appropriate, must— (1) Review existing evaluation data on the child,
including—(i) Evaluations and information provided by the parents of the child; (ii) Current
classroom-based, local, or State assessments, and classroom-based observations; and (iii)
Observations by teachers and related services providers; and (2) On the basis of that review, and
input from the child's parents, identify what additional data, if any, are needed to determine—
(i))(A) Whether the child is a child with a disability, as defined in Sec. 300.8, and the educational
needs of the child; or (B) In case of a reevaluation of a child, whether the child continues to have
such a disability, and the educational needs of the child; (ii) The present levels of academic
achievement and related developmental needs of the child; (iii)(A) Whether the child needs
special education and related services; or (B) In the case of a reevaluation of a child, whether the
child continues to need special education and related services; and (iv) Whether any additions or



modifications to the special education and related services are needed to enable the child to meet
the measurable annual goals set out in the IEP of the child and to participate, as appropriate, in
the general education curriculum. (b) Conduct of review. The group described in paragraph (a) of
this section may conduct its review without a meeting.

The corresponding state requirement is contained in State Board of Education Rule 6A-6.0331,
F.A.C.

CONCLUSIONS

1. The complainants requested in writing that an IEP team meeting be scheduled for either
November 12 or 17, 2008.

2. The meeting held on November 17, 2008, was attended by individuals fulfilling the required
roles for an IEP team (i.e., LEA representative, at least one ESE teacher of the student, at
least one general education teacher of the student, and the parent)

3. Inaccordance with 34 § CFR 300.305, the group determining the need for specific
assessments as part of a reevaluation comprises the IEP team and other qualified personnel.

4. The team that met on November 17, 2008, functioned as an IEP team in so far as a decision
regarding reevaluation was made; however, they were unable to obtain parental consent on
that day due to not having the required documents.

5. The complainant indicated that they believed the meeting on November 17, 2009, was
intended to be an IEP team meeting.

6. District staff indicted that the meeting on November 17, 2008, was not intended to be an IEP
team meeting; rather, it was to be an informal conference to discuss the student’s transition
back to school.

7. Written notice of the meeting clearly identifying it as an IEP team meeting was not provided
by either party.

CORRECTIVE ACTION

None.

RECOMMENDATION

In the corrective action stated above for Issue One, the Indian River County School District
should include in the comprehensive professional development information on timely response

to parental requests for IEP team meetings as well as the roles and responsibilities of IEP teams
and of each IEP team member.



