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Summaries of Due Process Hearings

Following are summaries of due process hearings conducted by the Division of Administrative Hearings
(DOAH), Florida Department of Administration, between January and June 1999. Final Orders were issued
after the hearings and copies provided to the Bureau of Instructional Support and Community Services.
Complete copies of the Orders are available from the Bureau.

These summaries are for informational purposes and are not intended to provide legal advice or assistance.
Please refer questions to Dr. Margot Palazesi, Program Director, Conflict Resolution, Bureau of
Instructional Support and Community Services, 614 Turlington Building, Tallahassee, Florida 32399-0400;
(850) 245-0475; Suncom 205-0475; or via electronic mail at palazem@fldoe.org.

The heading for each summary provides the school board or agency involved in the hearing, the case number,
the party who initiated the hearing, the administrative law judge, and the date of the Final Order.

* % %

Baker County School Board

Case No. 98-5502-E

Initiated by Parent

Hearing Officer: Don W. Davis

Date of Final Order: February 10, 1999

ISSUE:

Whether the district provided the student with a free appropriate public education (FAPE) by
implementing the student’s individual educational plan (IEP), specifically by following the
behavioral component.

FINDINGS OF FACT: The student was in the ninth grade at the time of the hearing. She has been
in the respondent’s school system since 1989. In September 1989, the parent received a referral for
an evaluation to determine eligibility for exceptional student education (ESE) services. Such
evaluations took place, including a psychological evaluation. In January 1990, the student was
determined eligible for the Educable Mentally Handicapped (EMH) classification. Following the
evaluations and eligibility determination, an IEP meeting took place and a plan was developed for
the student.

From 1990 and thereafter, the district held IEP meetings on a regular basis for the purpose of re-
evaluating the student for EMH eligibility and adjusting, where appropriate, the student’s IEP.
Based on tests and evaluations, the student has an Intelligence Quotient (IQ) which ranges between
54 and 55. As recently as September 1997, she was functioning at a second grade level.

The district made appropriate effort to involve the mother in the evaluation process. The mother
essentially declined or failed to attend any such meetings with district personnel although
approximately 22 meetings were scheduled, properly noticed, and ultimately held between
October 5, 1989, and December 16, 1998.

Prior to the request for a due process hearing, the mother participated in mediation under the
auspices of the Florida Department of Education on December 2, 1998. The parent attended the
mediation and agreed to participate in the next IEP meeting to review and modify, where necessary
the behavior and academic portions of the existing plan. However, the parent did not attend the
IEP meeting and instead initiated this due process proceeding.
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A major concern of the mother is the treatment accorded her daughter by district personnel with
regard to incidents on the school bus that her daughter rides. The evidence presented tends to
establish that physical and verbal confrontations between the daughter and other students on the
bus are generally initiated by the daughter. The bus driver confirmed that the daughter had
exerted aggressive behavior toward him from time to time. The high school’s guidance counselor
made numerous attempts to involve the mother in the IEP process and to make herself (counselor)
available for participation in efforts to deal with problems the student had been experiencing at
school.

The Behavioral Plan adopted by the district was designed to gradually deal with the student’s
problem behavior by requiring the student to demonstrate five types of good behavior
(replacement behaviors) which, when accomplished, would be reinforced with rewards as set forth
in the plan. Parental help was considered important for the plan to be effective. The behavior
problems of the student were not caused by her educational environment. The educational
program established for the student was attentive to her problems, and district personnel were
working diligently toward resolution of the student’s difficulties, without the benefit of
participation by the mother in the development of the student’s IEP or her Behavior Plan.

CONCLUSIONS OF LAW: The Division of Administrative Hearings had jurisdiction over the
parties to and the subject matter of this proceeding. The evidence in this case showed that the
student’s inappropriate conduct in the classroom was not the result of her diagnosis of EMH. Such
conduct could be managed through the behavioral management plan in effect at the time of the
hearing. The district has also found that such behavior can be modified through the use of video
cameras on school buses.

ORDER: The student’s IEP was appropriate to meet the student’s needs, with the exception of the
consideration of possible benefits which could be recognized through placement of a video camera
on the student’s school bus.

Bay County School Board

Case No. 99-0119E

Initiated by Parent

Hearing Office: Donald R. Alexander
Date of Final Order: February 17, 1999

ISSUE:

Whether the student was being provided a free appropriate public education (FAPE); specifically,
whether the student’s placement should be changed from a mainstream Section 504 program to a
special program for students identified with specific learning disabilities (SLD), including a full-
time tutor/aide in the classroom or, in the alternative, residential placement.

FINDINGS OF FACT: The student was in the third grade at the time of the hearing. He was
enrolled in a general education program with no special services, but did receive additional
services under a Section 504 program. By requesting this hearing, the parent wanted the child to be
reclassified as a student with SLD, and requested a full-time qualified tutor or aide to assist the
student with reading and written language expression. As an alternative to this request, the parent
asked that the child be immediately placed in a residential setting to “receive remedial work to
bring him up to the level of education he should be at, and [that it] continue to be taught with the
appropriate techniques in educating a student with his Learning Disabilities.” The district had
denied the request for placement in exceptional student education (ESE), citing that four sets of
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evaluations had been conducted over a three-year period and these had demonstrated that the
student was not eligible for special services.

At his mother’s request, the student was evaluated in March 1996, while in kindergarten, by a
private clinical psychologist, who noted a discrepancy between the child’s verbal and performance
Intelligence Quotient (IQ), which “might suggest some learning irregularity.” The psychologist
recommended the child be retested a year later and further stated the child “may have some
features of ADHD, but not [to] an extent that is dramatic.”

In November 1996, the student was referred for further testing; at that time, a child study team
noted he had an “inability to remain on the task for any length of time” and he was “very active
and easily distracted.” The student received a psycho-educational evaluation by a school
psychologist, who noted that while the child had a “significant weakness...in short-term memory
skills,” he “appeared to have acquired the appropriate knowledge base for a six-year-old...child at
that particular time in the one-to-one setting.” In December 1996, a child study team held a
meeting and concluded that under state and district guidelines, the student did not meet the
eligibility criteria for an ESE program.

In December 1996, a child study team implemented a Section 504 plan on behalf of the child. The
plan called for special accommodations for him with respect to the physical arrangement of the
classroom, lesson preparation, assignments/worksheets, and behaviors. The plan was still in place
at the time of the hearing.

In April 1997, the mother, at her own expense, had a psychological evaluation conducted by a
private psychologist. The purpose of the examination was to rule out attention deficit hyperactivity
disorder (ADHD) and/or a learning disorder. The psychologist concluded that, among other
diagnoses, the child had a learning disability in reading. The diagnosis of ADHD was ruled out.
The psychologist offered several recommendations, including “ESE/SLD consideration at school”
and that the child have a “private SLD tutor.” The psychologist further contended that district and
state procedures and rules for determining SLD eligibility were unfair, produced inaccurate results,
and failed to take into account clinical interpretations of the child. Another psychologist, who was
treating the child and other family members in a clinical setting, opined that the child had “a
learning disorder in a clinical sense,” and agreed the child should be placed in a special program.
Both psychologists agreed that under standards adopted by the state, the child was not eligible for
a program for students with SLD.

Because of on-going academic difficulties, the child was referred for further testing and evaluation
in November and December 1998 to determine whether he had a learning disability and qualified
for services. In January 1999, the child again was found ineligible for an ESE program. In
November 1998, the mother requested a meeting to update the child’s 504 plan. At the meeting, the
mother stated that no one at the meeting was qualified to update the plan and she left the meeting.
No changes were made to the plan at that time.

CONCLUSIONS OF LAW: The Division of Administrative Hearings had jurisdiction over the
parties to and the subject matter of this proceeding. The evidence in this case shows that the
student did not “exhibit a discrepancy of one (1) standard deviation or more” between his Verbal
Scale IQ of 107 and his Performance Scale IQ of 93. Therefore, the request for reclassification was
denied. The mother’s request for a hearing called for both a due process hearing under IDEA and a
hearing under Section 504 of the Rehabilitation Act of 1973. At the final hearing, however, the
school board took the position that the 504 plan was “not the issue,” but rather the issue was the
child “qualifies under IDEA.” Because the record contains only generalized criticisms of the plan’s



features, and there are no specific suggestions on how it might be improved, there is an insufficient
record on which to make specific changes to the 504 plan.

ORDER: The parent’s request that the child be reclassified as a student with learning disabilities
was denied.

Brevard County School Board

Case No. 99-0594E

Initiated by Parent

Hearing Officer: Daniel M. Kilbride
Date of Final Order: April 8, 1999

ISSUE:

Whether the placement of the student in the emotionally handicapped (EH) program at the
Devereux Day School, as proposed by the district, would provide the student with a free
appropriate public education (FAPE) and would follow the requirements of federal, state, and local
statutes and regulations.

FINDINGS OF FACT: The student was a seventh grade student enrolled in an EH program at the
time of the hearing. He exhibited behavioral difficulties in middle school, resulting in conferences
with school and district staff and the child’s mother. Numerous interventions were tried without
success. A manifestation determination meeting was held on October 27, 1998, where it was
determined that the student’s disruptive and aggressive behaviors were related to his disability.
The district proposed a reevaluation in order to review the child’s placement. The mother refused
to grant permission for the reevaluation. An individual educational plan (IEP) meeting, for which
the mother was notified but did not attend, was held on December 15, 1998. The IEP team
recommended a reevaluation and a possible change of placement to the Devereux Day School in
Mims, Florida.

A follow-up IEP meeting was held on January 26, 1999; the mother attended but refused to
participate. She informed the members of the IEP team that she intended to withdraw her son from
public school and would “home school” him. She then left the conference. Another IEP meeting
was held for the student at Devereux on February 3, 1999, and the new IEP indicated a need for a
change of placement to a special day school program. The student’s mother was notified of the
meeting but failed to attend. The mother was notified by mail on February 4, 1999, of the IEP
team’s decision and told that her child was to be registered at Devereux by February 15, 1999, or
the child would be considered truant. The child was not registered at Devereux by February 15.

On February 18, the mother informed the district that the Devereux placement was unacceptable.
She proposed that her child remain in the EH program at the middle school he was already
attending. She requested an impartial due process hearing, and a formal hearing was scheduled.
The mother notified the district by letter dated March 17, 1999, that she was withdrawing her child
from public school in order to “home school” the child, but did not withdraw her request for a due
process hearing. On March 23, district staff contacted the mother and discussed several points
related to the case. The mother did not appear at the hearing and could not be located.

CONCLUSIONS OF LAW: The Division of Administrative Hearings had jurisdiction over the
parties to and the subject matter of this proceeding. The student’s behavioral history demonstrates
that placement in his middle school EH program was detrimental to his educational program and
was not likely to adequately address his needs. The testimony of the witnesses established that the
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student met the state standards for eligibility for a special program for emotionally handicapped
students. The student’s middle school tried a number of interventions, yet the student failed to
make academic progress in the special setting. His disability also interfered with his social-
personal development as well as his behavioral progress and control. The placement of the student
in the EH program at Devereux Day School would best meet his social development needs and
was best suited to provide personalized instruction with sufficient support services to permit him
to benefit educationally from the instruction.

ORDER: The student’s educational placement as a student in the Brevard County School District
was to be Devereux Day School until the placement was changed pursuant to a review and
revision in the student’s IEP. If he were re-enrolled in Brevard County schools, the district would
be authorized to conduct appropriate testing and reevaluate the student.

* % %

Broward County School Board
Case No. 98-5254E

Initiated by Parent

Hearing Officer: Errol H. Powell
Date of Final Order: April 7, 1999

ISSUE:
Whether the district’s proposed provision of speech and language therapy to the student was
appropriate.

FINDINGS OF FACT: The student was a 17-year-old senior enrolled in a public high school in
Broward County at the time of the hearing. She had a diagnosis of selective mutism and obsessive
compulsive disorder, and had been determined by the district to be a student with specific learning
disabilities (SLD) as well as speech and language impairment. She was eligible to receive services
in both an SLD program and a speech/language program.

During her freshman and sophomore years in high school, the student received speech and
language therapy after school to accommodate the speech therapist’s schedule. Her mother agreed
to this arrangement. When the individual educational plan (IEP) was developed for the student’s
junior year, the IEP team determined that the speech and language therapy would be provided
during her learning strategies class, which was an elective class. The student had other elective
classes, but this class was selected because it was the only class that did not require homework or
class work. Therefore, it was the only class from which the student could leave without having
severe anxiety over what she may be missing in class during the time of the therapy. The IEP team
agreed that the learning strategies class was the least restrictive environment (LRE). The mother
agreed with the team’s decision.

In the student’s senior year, the 1998-99 school year, the school changed its scheduling to a block
schedule format. Due to block scheduling, the learning strategies class was not offered the first
semester of the school year. From early August until mid-September, the mother made several
telephone inquiries to the district in an attempt to find out when the student would be receiving
speech and language therapy. On September 14, 1998, a district curriculum specialist faxed the
mother a letter informing her that her child would receive the therapy during her elective class,
food and nutrition. At the beginning of the school year, the school did not have a speech/language
therapist to provide therapy.



On September 15, 1998, the mother faxed a letter to the district expressing her concerns about this
change. The mother had three concerns: (1) that her daughter would miss part of the elective class
on days she had therapy, (2) that she would become anxious because of missing class time and
academic material, and (3) she would miss the opportunity to learn skills which were stated in her
IEP transition goals, including money management and cooking. The mother included with her fax
a letter from the child’s psychiatrist that stated that providing therapy during the food and
nutrition class, which was an academic class that offered hands-on experience and encouraged
social interaction with others, would be clinically detrimental to the student’s progress. The mother
requested an immediate response to her letter; she did not receive a response. After unsuccessfully
receiving a response to her letter and telephone calls, the mother then contacted the Office for Civil
Rights (OCR) in an attempt to reach a quick resolution to the question of when her daughter would
receive therapy. After two months, OCR reached no formal resolution.

The district scheduled an IEP meeting for November 18, 1998. At the meeting, an ESE specialist
presented the mother with three options for the student to receive her speech and language
therapy: (1) two hours of therapy provided during the food and nutrition class; (2) one hour of
therapy provided during the food and nutrition class and one hour during the High School
Competency Test (HSCT) math class, totaling two hours per week; and (3) one hour per week of
therapy for the remainder of the first semester, and returning to two hours per week for the second
semester, being provided during the learning strategies class. The mother wanted the student to
receive therapy after school. At no time during the meeting did the ESE specialist discuss with the
principal or district curriculum specialist the option of providing therapy after school. At the time
of the IEP meeting, the student had expressed an interest in participating in the drama club, an
after-school activity. The meeting time for the club would allow time for her to receive her therapy
and have time to participate in the club.

CONCLUSIONS OF LAW: The Division of Administrative Hearings had jurisdiction over these
proceedings and the parties thereto. There was no dispute that the student was entitled to receive
services in the district’s speech and language program. A state is not required to maximize the
potential of a child with disabilities commensurate with the opportunity provided to a child
without disabilities. Rather, a child’s IEP must be reasonably calculated to enable the child to
receive educational benefits, which need to be measurable, and adequate gains in the classroom.
The unique educational needs of a particular child must be met by the IEP.

Changing the provision for this child’s speech and language therapy from one class period to
another was a change in the child’s IEP. An IEP meeting would have been the appropriate forum
for revising her IEP, rather than sending a letter to the student’s mother notifying her of the
change. Furthermore, the district failed to schedule an IEP meeting in a timely manner to make
these changes, even though the district was aware of schedule and class offering changes which
would impact the delivery of speech and language therapy to the student. The district also failed to
evaluate the student to determine the effect of reducing her therapy by 50 percent due to her
selective mutism. A delay occurred in the attempt to develop an IEP; however, the mother did not
cause the delay. Finally, the district failed to follow the IDEA procedures as well as its own
procedures in changing the child’s IEP.

ORDER:

The district failed to provide the student with FAPE for the 1998-99 school year. The district should
provide the student’s speech and language therapy after school hours. The student also should
receive compensatory education from the district for the speech and language therapy that she did
not receive during the 1998-99 school year.



Collier County School Board

Case No. 98-5075E

Initiated by Parent

Hearing Officer: Arnold H. Pollock
Date of Final Order: March 15, 1999

ISSUES: Whether the most appropriate placement for the student would be a placement in a nonpublic
school; whether the district should be required to pay the costs of two earlier nonpublic school
placements; and whether the individual educational plan (IEP) that was current at the time of the
hearing was appropriate.

FINDINGS OF FACT:

The student, who was 12 years old at the time of the hearing, attended a private preschool at age four.
She was dismissed from the preschool for aggressive behavior. She continued to display aggressive
behavior in subsequent preschool settings. At age five, she was diagnosed as having attention deficit
hyperactivity disorder (ADHD), possible visual fine motor integration weakness, possible motor
dyspraxia, behavioral problems, conduct disturbance, and visual retrieval memory weakness. The
doctor who made these diagnoses recommended continued placement in a regular classroom with a
low teacher-student ratio, a consistent behavior management program, medication, and classroom
modifications. These recommendations were shared with school personnel by the parent.

In the first grade, the child was referred for further testing after what the mother described as “violent
episodes.” A series of psychological tests further revealed that the child was anxious and depressed
and showed deep fears of loss, abandonment, and rejection. She had a verbal intelligence quotient
(IQ) score of 107, a performance IQ of 108, and full scale IQ of 109. Other tests showed that she
functioned on the first-grade level in both reading and math. The test administrator believed that
emotional and behavioral factors adversely affected her performance and the scores were an
underestimate of her abilities. She further opined that anxiety and depression created conflicts that
fueled acting-out behavior and suicidal ideations.

After further testing, a staffing was held on January 4, 1993, in which it was determined that the
student was eligible for placement in the district’s program for students classified as emotionally
handicapped (EH), to which the parent agreed. The student received exceptional student education
(ESE) services in the EH program throughout elementary school. During that time, the parent
participated in IEP meetings on a regular basis. The child had several documented incidents of behavior
problems during this time, but overall she was reported as “functioning well.” In the fifth grade, she
was diagnosed as being bipolar-mixed, ADD with hyperactivity (ADHD), and oppositional defiance
disorder (ODD). She was prescribed both Ritalin and Prozac, medications meant to treat these
conditions. Toward the end of the school year, she reported that she was hearing voices in her head.

The IEP developed when the student entered sixth grade called for her to participate with nondisabled
peers during meals, assemblies, transportation, general education instruction and environment, and
extracurricular activities. The parent was identified as being responsible for medications and
psychiatric counseling, the Code of Student Conduct was identified as the discipline plan, and the
“other needs” section of the IEP was left blank. Upon starting sixth grade, the student’s special needs
were not shared with the general education teachers and the child began to exhibit behavioral
difficulties. On the first day of school, she was reported to be violent, angry, and using gang signals.
At the parent’s request, an IEP meeting was held immediately and the team determined the child
would best be served in the school’s Students for Collaborative Instruction (SCI) program. No changes
were made to her IEP. Throughout sixth grade, she continued to display behavior problems and her
grades were reported to be “mixed.”



In February 1998, when the student was still in sixth grade, the mother requested an interim IEP
meeting to discuss, among other issues, the development of a behavioral plan. Several more meetings
were held until the end of the school year, as the child continued having incidents of behavior problems,
some of which resulted in suspension from school. An alternate placement was attempted during the
summer of 1998; the student was discharged for aggressive behavior and the use of foul language.
During that summer, the parent and two private therapists who had been working with the child
discussed various schools that might be appropriate for the child, including private boarding schools
with regular education, special education schools, and residential therapeutic schools. The mother
visited the Hunter School in New Hampshire and determined that this was an appropriate setting.
The child started attending this private school in September 1998, placed there by the parent.

The child was discharged from the Hunter School in October 1998. After a brief stay in a psychiatric
hospital, she was admitted to the McLean Hospital in Massachusetts, which had a pediatric psychiatric
ward. When the child and mother returned to Collier County in November 1998, the possibility of
residential placement was discussed. The parent agreed to visit residential schools in the area as well
as public middle schools to determine the appropriate placement. By November 11, 1998, the mother
had visited three potential middle school placements in the district. District staff concluded that Gulf
View Middle School, a public school, would best serve the child. The parent disagreed with this
decision and filed a request for due process. Counsel for the parent indicated that the mother did not
intend to limit her request for assistance to that available under the Individuals with Disabilities
Education Act IDEA); she intended to seek relief under Section 504, as well.

In November 1998 the child was admitted to LaAmistad, a residential treatment facility for adults
and children with medical and educational needs in Maitland, Florida. During the next two months,
while at the residential placement, the child was examined by two psychiatrists, at the district’s expense.
Both doctors stated that they believed the child did not need to be served in a residential environment.
They noted that she had made academic progress in the public middle school and believed she could
be educated successfully there, with her “mood instability” being controlled by proper medication
on an outpatient basis.

CONCLUSIONS OF LAW: The Division of Administrative Hearings had jurisdiction over the parties
and the subject matter in this case. The parties agreed that the student was entitled to services under
IDEA. In an IDEA case, as here, the party challenging the appropriateness of a public school placement
bears the burden of proving that the placement is inappropriate.

ORDER: The most appropriate placement for the child was found to be a district middle school. The
parent’s request for reimbursement for the costs of enrollment at two nonpublic schools and for costs
of medical treatment at Bournewood and McLean Hospitals was denied. The district was ordered to
develop, in consultation with the parent, an IEP for the education of the student in an SED program
in a Collier County public middle school.



DeSoto County School Board
Case No. 99-1228E

Initiated by Parent

Hearing Office: William R. Cave
Date of Final Order: May 17, 1999

ISSUES: Whether the district failed to provide the student with a free appropriate public education
(FAPE) by failing to place him in an appropriate educational program upon his entry in a public
school in DeSoto County, and what would be an appropriate placement for the student in which he
could receive FAPE.

FINDINGS OF FACT: The student was 15 years old and had a diagnosis of severely emotionally
disturbed (SED) at the time of the hearing. He had experienced difficulties with peers, at home,
and in school since he was of pre-school age. In addition to the SED diagnosis, he had the
diagnoses of attention deficit hyperactivity disorder (ADHD); bipolar disorder, not otherwise
specified (NOS); and psycho-sexual disorder, NOS.

The student was placed in Amistad, a residential treatment program in Maitland, Florida, for the
1997-98 school year. The Division of Alcohol, Drug Abuse, and Mental Health, Department of
Children and Family Services (ADM) provided funding for this placement. In April 1998, an
individualized educational plan (IEP) was prepared for continued placement of the student for the
following school year. In September 1998, another IEP was prepared for continued residential
placement. Due to lack of funding, he was discharged from Amistad in October 1998. At this time,
he went to live with his mother in DeSoto County.

Around the time of the student’s discharge from residential placement, the mother contacted the
district exceptional student education (ESE) director concerning the child’s placement in DeSoto
County schools. The district requested that the mother furnish, among other records, a copy of the
child’s latest IEP. The mother complied with the request. A district staffing specialist suggested the
student be place in the Homebound /Hospitalized (H/H) program until he could be placed in a
residential facility. The student was placed in the H/H program and an IEP was developed in
October 1998. School records indicate the he initially benefited educationally in the program, but in
January 1999, his family involuntarily placed him in a facility for treatment of his mental illness.
He returned to the H/H program in February 1999.

At the time of the hearing, the district continued to provide the student with a qualified teacher in
the H/H program. However, due to his challenging behavior, which neither his teacher nor his
mother could control, as well as the fact that he had failing grades in all subjects, it was evident
that the child was no longer benefiting educationally from the program, and the program was
inappropriate. The district continued to explore appropriate residential placements and eventually
concluded that three programs in the state were appropriate for the student. A meeting was held in
February 1999 to revise the IEP. While the IEP team determined that the student needed to be
placed in a therapeutic residential program, there was disagreement as to which therapeutic center
could provide an appropriate program.

The district contended that the program at University Behavior Center (UBC) in Orlando, Florida,
was the appropriate residential program. The family felt that the program at UBC too closely
resembled the residential program at Amistad, which did not prove to be successful. The family
contended that Carlton Palms in Mount Dora, Florida, offered the appropriate program for their
child. While the programs at Amistad and UBC were similar, there was insufficient evidence at the
time of the hearing to show that UBC’s implementation of its program would be the same as
Amistad’s implementation or that the same results would be obtained. While both programs
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would deal with the child’s behavioral problems while providing the child with an education
similar to what would be received in a regular school setting, their methods of dealing with
behavioral problems were somewhat different.

In addition to these differences, the yearly cost for placement at Carlton Palms was approximately
twice the cost for placement at UBC. Funding for placement would normally come from the
district. However, if an ADM bed were to become available at UBC, then ADM would fund the
placement. ADM would not fund any beds at Carlton Palms. Around the time the IEP was
completed in February 1999, a bed became available for the student at UBC. The district advised
the mother of the availability of the bed, but she failed to take advantage of the opening. At the
time of the hearing, there were no openings for the student at UBC or at Carlton Palms.

CONCLUSIONS OF LAW: The Division of Administrative Hearings had jurisdiction over the
parties to and the subject matter of this proceeding. The purpose of the IDEA is access, not a
substantive level of education. A public school system’s responsibility is to provide a floor of basic
opportunity. Maximizing a student’s potential is not required. Initially, the district met its
obligation under the IDEA when it provided services to the student in the H/H program.
However, upon the student’s return to the H/H program after his short commitment, his
uncontrollable behavior and fragile mental health prevented the district from providing him with
FAPE.

ORDER: The student’s placement in the H/H program was determined inappropriate and the
district was ordered to take whatever steps necessary to place him in either UBC or Amistad,
whichever offered the earlier possible placement.

* % %

Duval County School Board

Case No. 98-5278E

Initiated by Parent

Hearing Officer: Stephen F. Dean
Date of Final Order: April 27, 1999

ISSUE: Whether the district provided the student a free appropriate public education (FAPE).
Specifically, the parent demanded a private school placement at public expense because she
contended that the district had failed to provide her son with an appropriate education. She also
requested unspecified psychological services and tutoring for her son at public expense, as these
services were not available at the private school of choice.

FINDINGS OF FACT: The student was 17 years old and repeating the ninth grade at the time of
the hearing. He was enrolled in a program for students with specific learning disabilities (SLD) in a
Duval County public high school. He also had repeated the eighth grade. The student’s
psychological evaluation performed by district staff in March 1989, when he was initially placed in
an exceptional student education (ESE) program, showed a full-scale intelligence quotient (IQ) of
93. An evaluation performed in September 1997 found his IQ to be 88, with a language skills score
of 98. Both evaluators found that the student would need considerable guidance and support at
school and home to develop academically and emotionally.

The mother was employed by the district as a school psychologist and participated both in her
son’s initial ESE placement and subsequent meetings to develop individual educational plans
(IEPs) for him. She frequently moved her son from school to school and intervened on his behalf to
request changes in teacher assignments. The student attended nine different schools before
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entering high school, including two schools located out of Duval County. Two of the moves to
other schools were due to the mother’s fear for her son’s safety; she contended that he was
constantly harassed and humiliated by students and teachers. Teachers and staff at the schools
testified to the contrary, saying that the student was socially popular and had never exhibited any
sign of fear for his personal safety.

The mother had never objected to a program offered by the district, nor had the district ever
denied any request by her for ESE placement, accommodation, or service. When the student was in
the eighth grade, his principal and other staff recommended that he continue taking ESE classes in
high school and pursue a special diploma. At the mother’s request, the student was placed in
regular education and vocational classes in the ninth grade and was seeking a regular diploma. At
the time of the hearing, he was not making satisfactory progress, due in part to the inability of
regular education teachers to adequately supervise him in large classes. Because of his poor grade
point average (GPA), the student was ineligible to participate in extracurricular activities such as
band and basketball.

The student’s SLD teacher and classroom teachers offered assistance to the student before, during,
and after school, which he rejected. His mother also hired a private tutor, which he stopped seeing
after a few visits. A wide spectrum of special and regular education classes, teachers, and services
were available at the student’s high school and other district schools. However, classrooms with
fewer students and more individualized instruction were not available at his school. The mother
contended that her son’s poor academic performance could be traced to an incident in the fourth
grade, when the child was 11 years, in which his two front teeth were knocked out when he was
pulled from under a desk by a substitute teacher. A psychologist hypothesized in September 1997
that the child suffered from post traumatic stress disorder (PTSD) as a result of the incident. The
hearing office did not find this report credible, but asserted that any service or accommodation
appropriate to address PTSD in an educational context could be made available in the district. No
such services or accommodations had been requested or suggested by the mother or any other
member of the IEP team.

At the mother’s requested private school, there is one teacher on staff who consults one-on-one
with ESE students to help them function in their regular education classes. She also meets with
other teachers to offer assistance. The mother was informed by the private school that her son
would be accepted into the school if there were any openings available.

CONCLUSIONS OF LAW: The Division of Administrative Hearings had jurisdiction over the
parties and the matter in this case. The mother alleged that the district denied her son FAPE. The
legal standard to determine whether FAPE has been approved is (1) whether the district has
complied with the procedures set forth in IDEA and (2) whether the IEP developed for the child is
reasonably calculated to enable the child to receive educational benefits. The student was
appropriately placed in an SLD program.

The parent’s education, experience, an