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l. GOVERNMENT | N THE SUNSHI NE LAW
A WHAT IS THE SCOPE OF THE SUNSHI NE LAWP

Florida's Government in the Sunshine Law, comonly referred to as the
Sunshi ne Law, provides a right of access to governnental proceedings at both the
state and local levels. The lawis equally applicable to elected and appointed
boards and has been applied to any gathering of two or nmore nmenbers of the sane
board to discuss some matter which will foreseeably conme before that board for
action. There are three basic requirenents of section 286.011, Florida
St at ut es:

(1) nmeetings of public boards or conm ssions nust be

open to the public;

(2) reasonabl e notice of such neetings nmust be given; and
(3) m nutes of the neetings nust be taken

A right of access to neetings of collegial public bodies is also
recogni zed in the Florida Constitution. Article I, section 24, Florida
Constitution, was approved by the voters in the Novenber 1992 general election
and becane effective July 1, 1993. Virtually all collegial public bodies are
covered by the open neetings mandate of the open government constitutiona
amendment with the exception of the judiciary and the state Legislature which
has its own constitutional provision requiring access. The only exceptions are
t hose established by |law or by the Constitution

B. WHAT AGENCI ES ARE COVERED BY THE SUNSHI NE LAW?
1. Are all public agencies subject to the Sunshine Law?

The Government in the Sunshine Law applies to "any board or comm ssion of
any state agency or authority or of any agency or authority of any county,
muni ci pal corporation, or political subdivision." The statute thus applies to
public collegial bodies within this state, at the local as well as state |evel.
City of Mam Beach v. Berns, 245 So. 2d 38 (Fla. 1971). It is equally
applicable to el ected and appoi nted boards or commissions. Op. Att'y Gen. Fla.
73-223 (1973). The judiciary and the Legislature are not subject to the
Sunshi ne Law. See, Locke v. Hawkes, 595 So. 2d 32 (Fla. 1992); Op. Att'y GCen.
Fla. 83-97 (1983).

Federal agencies, i.e., agencies created under federal |aw, operating
within the state do not cone within the purview of the state Sunshine Law. Op.
Att'y Gen. Fla. 71-191 (1971). Cf., Inf. Op. to Barbara A. Markham Septenber
10, 1996 (technical oversight conmmttee established by state agencies as part of
settlenent agreenent in federal |awsuit subject to Sunshine Law).

Boards or comnissions created by law or by a public agency are clearly
subj ect to the provisions of section 286.011, Florida Statutes. A public
of ficer may be an "agency" for purposes of creating a board or conm ssion
subj ect to section 286.011, Florida Statutes. For exanmple, in Krause v. Reno,
366 So. 2d 1244 (Fla. 3d DCA 1979), the court held that a city manager was an
"agency" for purposes of section 286.011, Florida Statutes. Therefore, when he



utilized an advisory group to assist himin screening applications and naki ng
recomendati ons for the position of chief of police, he created a "board" to
whi ch the Sunshi ne Law was applicabl e.

2. Are advi sory boards whi ch nake reconmmendati ons or commttees established
for fact-finding only subject to the Sunshine Law?

a. Publicly created advi sory boards which nake recomendati ons

Advi sory boards whose powers are limted to making recomendations to a
public agency and whi ch possess no authority to bind that agency in any way are
subj ect to the Sunshine Law. Town of Pal m Beach v. Gradison, 296 So. 2d 473
(Fla. 1974). And see, Wod v. Marston, 442 So. 2d 934 (Fla. 1983) (Sunshine Law
applies to a university's search and screening conmittee). And see, Lyon v.
Lake County, 765 So. 2d 785 (Fla. 5th DCA 2000) (Sunshine Law applies to site
plan review comm ttee created by county commi ssion to serve in an advisory
capacity to the county nanager).

b. Fact-finding conmttees

Alimted exception to the applicability of the Sunshine Law to advisory
conmittees has been recogni zed for commttees established for fact-finding only.
VWen a committee has been established strictly for, and conducts only, fact-
finding activities, i.e., strictly information gathering and reporting, the
activities of that conmttee are not subject to section 286.011, Florida
Statutes. Cape Publications, Inc. v. City of PalmBay, 473 So. 2d 222 (Fla. 5th
DCA 1985).

3. Are private organi zations providing services to public agencies subject to
t he Sunshi ne Law?

This office has recognized that private organizati ons which are not state
or local governnental agencies or subject to the control of the Legislature and
whi ch do not serve in an advisory capacity to state or |ocal governnenta
agenci es, are generally not subject to section 286.011, Florida Statutes. Op.
Att'y Gen. Fla. 83-1 (1983). Thus, the Sunshine Law woul d not generally apply
to neetings of a honeowners' association. Inf. Op. to Honorable M ke Fasano,
June 7, 1996.

Thus, a private corporation which perforns services for a public agency
and receives conpensation for such services pursuant to a contract or otherw se,
is not by virtue of this relationship alone necessarily subject to the Sunshine
Law unl ess the public agency's governnental or |egislative functions have been
del egated to it. MCoy Restaurants, Inc. v. City of Olando, 392 So. 2d 252
(Fla. 1980) (airlines are not by virtue of their |ease with the aviation
authority public representatives subject to the Sunshine Law).

However, although private organi zations are generally not subject to the
Sunshi ne Law, open neetings requirenments can apply if the public entity has
del egated "the perfornmance of its public purpose” to the private entity.
Menori al Hospital -West Volusia, Inc v. News-Journal Corporation, 729 So. 2d 373,
383 (Fla. 1999). In Menorial, the Suprenme Court held that a private nonprofit
corporation which entered into a lease with a public hospital authority to
operate a hospital was subject to the open neetings requirenents found in the
Sunshi ne Law and those contained in article I, section 24(b) of the Florida
Constitution.



Simlarly, this office has concluded that if a county comn ssion
di ssolves its cultural affairs council and designates a nonprofit organization
to fulfill that role for the county, the nonprofit organizati on woul d be subject
to the Sunshine Law. Op. Att'y Gen. Fla. 98-49 (1998). And see, Op. Att'y GCen.
Fla. 99-53 (1999) (architectural review committee of a honeowners' association
is subject to the Sunshine Law where the commttee, pursuant to county
ordi nance, must review and approve applications for county building permts) and
Op. Att'y Gen. Fla. 00-08 (2000) (rneetings of the Lee County Fire Conmm ssioner's
Forum a nonprofit entity created by fire districts as a vehicle for networking
and di scussi on of conmon concerns, would be subject to the Sunshine Law if the
Forum operates as a collegial body for incipient decision naking)

4. Does the Sunshine Law apply to staff?

Meetings of staff of boards or comm ssions covered by the Sunshine Law are
not ordinarily subject to section 286.011, Florida Statutes. Cccidenta
Chemi cal Company v. Mayo, 351 So. 2d 336 (Fla. 1977), disapproved in part on
other grounds, Citizens v. Beard, 613 So. 2d 403 (Fla. 1992). And see, Lyon v.
Lake County, 765 So. 2d 785 (Fla. 5th DCA 2000), in which the court concluded
that the Sunshine Law did not apply to infornmal neetings of staff where the
neetings were "nerely informational;" where none of the individuals attending
t he neetings had any deci sion-nmaking authority during the neetings; and where no
formal action was taken or could have been taken at the neetings.

However, when a staff nenber ceases to function in a staff capacity and is
appointed to a conmttee which is delegated authority normally within the public
board or comm ssion, the staff nember loses his or her identity as staff while
wor ki ng on the commttee and the Sunshine Law is applicable to the commttee.

It is the nature of the act perforned, not the makeup of the commttee or the
proximty of the act to the final decision, which determ nes whether a conmittee
conposed of staff is subject to the Sunshine Law. Wod v. Marston, 442 So. 2d
934 (Fla. 1983).

For exanple, in Wod v. Marston, supra, the Court concluded that a
conmittee conposed of staff which was created for the purpose of screening
applications and naking reconmendati ons for the position of a | aw school dean
was subject to section 286.011, Florida Statutes, since the comittee menbers
performed a deci sion-nmaki ng function outside of their normal staff activities.
By screening applicants and deciding which applicants to reject fromfurther
consi deration, the commttee perforned a policy-based, decision-naking function
del egated to it by the president of the university.

In a nore recent case, Silver Express Conpany v. M am -Dade Comunity
Col l ege, 691 So. 2d 1099 (Fla. 3d DCA 1997), the district court determ ned that
a commttee (conposed of staff and one outside person) that was created by a
col l ege purchasing director to assist and advise her in evaluating contract
proposal s was subject to the Sunshine Law. According to the court, the
conmttee's job was to weed t hrough the various proposals, to determ ne which
were acceptable and to rank them accordingly. This function was sufficient to
bring the coommittee within the scope of the Sunshine Law because "governnenta
advi sory committees which have offered up structured reconmendati ons such as

here involved -- at |east those reconmendati ons which elininate opportunities
for alternative choices by the final authority, or which rank applications for
the final authority -- have been deternmined to be agencies governed by the

Sunshi ne Law." 691 So. 2d at 1101. And see, Inf. Op. to Lewis, March 15, 1999
(panel s established by state conmi ssion to create requests for proposals and
eval uate vendor responses are subject to the Sunshine Law).



5. Does t he Sunshine Law apply to nenbers of public boards who al so serve as
admi ni strative officers or enpl oyees?

There may be occasions in which nenbers of public boards al so serve as
adm nistrative officers or enployees. The Sunshine Law is not applicable to
di scussi ons of those individuals when serving as administrative officers or
enpl oyees, provided such di scussions do not relate to matters which will cone
bef ore the public board on which they serve. Thus, a board nenber who al so
serves as an enpl oyee of an agency may meet with another board nember on issues
relating to his duties as an enpl oyee provi ded such di scussions do not relate to
matters that will cone before the board for action. See, Op. Att'y Gen. Fla.
92-79 (1992).

C. WHAT |'S A MEETI NG SUBJECT TO THE SUNSHI NE LAW?
1. Nunber of board menbers required to be present

The Sunshi ne Law extends to the discussions and deliberations as well as
the formal action taken by a public board or comr ssion. There is no
requi renent that a quorum be present for a nmeeting of nembers of a public board
or conmm ssion to be subject to section 286.011, Florida Statutes. |Instead, the
law is applicable to any gathering, whether formal or casual, of two or nore
menbers of the sane board or conmmission to discuss sone matter on which
foreseeable action will be taken by the public board or conm ssion. Hough v.
Stenbridge, 278 So. 2d 288 (Fla. 3d DCA 1973).

2. Circunmst ances in which the Sunshine Law may apply to a single individua
or where two board nmenbers are not physically present

The Sunshine Law applies to public boards and conmissions, i.e., collegia
bodi es. As discussed supra, section 286.011, Florida Statutes, applies to
nmeetings of "two or nore menbers" of the same board or conmm ssion when
di scussing some matter which will foreseeably cone before the board or
conmi ssi on.

Therefore, section 286.011, Florida Statutes, would not ordinarily apply
to an individual nmenber of a public board or comm ssion or to public officials
who are not board or comni ssion nenbers. See, Deerfield Beach Publishing, Inc.
v. Robb, 530 So. 2d 510 (Fla. 4th DCA 1988) (requisite to application of the
sunshine law is a neeting between two or nore public officials); Cty of Sunrise
v. News and Sun-Sentinel Conpany, 542 So. 2d 1354 (Fla. 4th DCA 1989); M tchel
v. School Board of Leon County, 335 So. 2d 354 (Fla. 1st DCA 1976).

Certain factual situations, however, have arisen where, in order to assure
public access to the decision-making processes of public boards or comi ssions,
it has been necessary to conclude that the presence of two individuals of the
same board or conmmission is not necessary to trigger application of section
286.011, Florida Statutes. As stated by the Supreme Court, the Sunshine Law is
to be construed "so as to frustrate all evasive devices." Town of Pal m Beach v.
Gradi son, 296 So. 2d 473, 477 (Fla. 1974).

a. Witten correspondence between board nenbers

The use of a witten report by one conm ssioner to inform other

conmi ssioners of a subject which will be discussed at a public neeting is not a
violation of the Sunshine Law if prior to the nmeeting there is no interaction
related to the report anong the conmi ssioners. |n such cases, the report, which

is subject to disclosure under the Public Records Act, is not being used as a



substitute for action at a public nmeeting as there is no interaction anong the
conmi ssioners prior to the neeting. Op. Att'y Gen. Fla. 89-23 (1989).

If, however, the report is circul ated anong board nenbers for coments
with such comments being provided to other nenbers, there is interaction anong
t he board nenmbers which is subject to section 286.011, Florida Statutes. Op.
Att'y Gen. Fla. 90-3 (1990). See also, Op. Att'y Gen. Fla. 96-35 (1996),
stating that a school board menber nay prepare and circulate an infornmationa
menor andum or position paper to other board nenmbers; however, the use of a
menor andum to solicit conment from ot her board nenmbers or the circul ation of
responsi ve nenoranda by ot her board nenbers woul d violate the Sunshine Law.

b. Tel ephone conversations and neetings

As di scussed previously, the Sunshine Law applies to the deliberations and
di scussi ons between two or nore menbers of a board or commi ssion on sone matter
whi ch foreseeably will come before that board or commi ssion for action. The use
of a tel ephone to conduct such di scussions does not renpve the conversation from
the requirenents of section 286.011, Florida Statutes. Therefore, nenbers of a
board seeking to discuss board business or conduct a neeting of the board by
t el ephone shoul d ensure that the requirenents of the Sunshine Law have been
satisfied by providing notice and access to the public.

A related issue is whether a board is authorized to conduct its neetings
t hrough the use of a tel ephone conference call or other type of comrunications
technology. In Op. Att'y Gen. Fla. 98-28 (1998), this office concluded that
section 120.54(5)(b)2., Florida Statutes, authorizes state agencies to conduct
neetings via electronic nmeans provided that the board conplies with uniform
rul es of procedure adopted by the state Adm nistration Conm ssion. These rules
contain notice requirenents and procedures for providing points of access for
the public. See, Rule 28-109, Florida Adm nistrative Code.

As to local boards, this office has noted that the authorization in
section 120.54(5)(b)2., to conduct neetings entirely through the use of
conmuni cati ons nedia technol ogy applies only to state agencies. Op. Att'y GCen.
Fla. 98-28 (1998). Thus, since section 230.17, Florida Statutes, requires a
di strict school board to hold its nmeetings at a "public place in the county," a
qguorum of the board nust be physically present at the neeting of the schoo
board. However, as long as a quorum of the board is physically present at the
neeting site, the board may use electronic nmedia technology to allow a
physical ly absent nenber of the board to attend the neeting. Id. Conpliance
with the requirenents of section 286.011, Florida Statutes, "would involve
providing notice and access to the public at such neetings through the use of
such devices as a speaker tel ephone that would all ow the absent nenber to
participate in discussions, to be heard by the other board nenbers and the
public and to hear discussions taking place during the neeting." Op. Att'y Gen.
Fla. 94-55 (1994).

C. Use of computers

The use of computers to conduct public business is becom ng increasingly
conmonpl ace. \While there is no provision generally prohibiting the use of
conputers to carry out public business, their use by nmenbers of a public board
or conm ssion to comuni cate anong thensel ves on i ssues pendi ng before the
board, is subject to the Sunshine Law. Op. Att'y Gen. Fla. 89-39 (1989). See
al so, Op. Att'y Gen. Fla. 96-34 (1996) ("E-mmil" is a public record).



d. Del egation of authority to single individua

If a menber of a public board is authorized only to expl ore various
contract proposals with the applicant selected for the position of executive
director, with such proposals being related back to the governing body for
consi deration, the discussions between the board nenber and the applicant are
not subject to the Sunshine Law. Op. Att'y Gen. Fla. 93-78 (1993). |If,
however, the board menber has been del egated the authority to reject certain
options fromfurther consideration by the entire board, the board menber is
perform ng a deci sion-making function that nust be conducted in the sunshine.
And see, Leach-Wells v. City of Bradenton, 734 So. 2d 1168 (Fla. 2d DCA 1999)
(committee charged with eval uating proposals violated the Sunshi ne Law when the
city clerk unilaterally tallied the results of the comittee nenbers' individua
witten eval uations and ranked them the court held that the "short-listing was
formal action that was required to be taken at a public neeting"). Conpare, Lee
County v. Pierpont, 693 So. 2d 994 (Fla. 2d DCA 1997) (authorization to county
attorney to nake settlenent offers to | andowners not to exceed apprai sed val ue
plus 20% rather than a specific dollar anpunt, did not violate the Sunshine

Law) .

It nust be recogni zed, however, that the applicability of the Sunshine Law
relates to the discussions of a single individual who has been del egated
deci si on- maki ng authority on behalf of a board or commission. |If the
i ndi vidual, rather than the board, is vested by law, charter or ordinance with
the authority to take action, such discussions are not subject to section
286.011, Florida Statutes. See, City of Sunrise v. News and Sun-Sentine
Conpany, 542 So. 2d 1354 (Fla. 4th DCA 1989).

e. Use of nonnenbers as |iaisons between board nmenbers

The Sunshine Law is applicable to meetings between a board nenber and an
i ndi vi dual who is not a menber of the board when that individual is being used
as a liaison between, or to conduct a de facto neeting of, board menbers. For
exanpl e, in Blackford v. School Board of Orange County, 375 So. 2d 578 (Fla. 5th
DCA 1979), the court held that a series of schedul ed successive neetings between
t he school superintendent and individual menbers of the school board were
subj ect to the Sunshine Law. Wile normally neetings between the schoo
superintendent and an individual school board menber would not be subject to
section 286.011, Florida Statutes, these neetings were held in "rapid-fire
succession"” in order to avoid a public airing of a controversial redistricting
problem They ampunted to a de facto neeting of the school board in violation
of section 286.011, Florida Statutes.

Not all decisions taken by staff, however, need to be nade or approved by
a board. Thus, the district court concluded in Florida Parole and Probation
Conmi ssion v. Thomas, 364 So. 2d 480 (Fla. 1st DCA 1978), that the decision to
appeal nade by legal counsel to a public board after discussions between the
| egal staff and individual nenbers of the conm ssion was not subject to the
Sunshi ne Law.

D. WHAT TYPES OF DI SCUSSI ONS ARE COVERED BY THE SUNSHI NE LAW?

1. I nvestigative nmeetings or neetings to consider confidentia
materi a

The Sunshine Law is applicable to investigative inquiries of public boards
or comm ssions. The fact that a neeting concerns alleged violations of |aws or



regul ati ons does not renove it fromthe scope of the law. Op. Att'y Gen. Fla.
74-84 (1974); Canney v. Board of Public Instruction of Al achua County, 278 So.
2d 260 (Fla. 1973). The Florida Suprene Court has stated that in the absence of
a statute exenpting a neeting in which privileged material is discussed, section
286.011, Florida Statutes, should be construed as contai ning no exceptions.

Cty of Mam Beach v. Berns, 245 So. 2d 38 (Fla. 1971).

Section 119.07(5), Florida Statutes, provides that an exenption from
section 119.07, Florida Statutes, "does not inply an exenption from or exception
to section 286.011, Florida Statutes. The exenption fromor exception to
section 286.011, Florida Statutes, nust be expressly provided." Thus,
exceptions to or exenptions from Chapter 119, Florida Statutes, do not by
inmplication allow a public agency to close a neeting in which exenpted materia
is to be discussed in the absence of a specific exenption or exception to
section 286.011, Florida Statutes. Accord, Op. Att'y Gen. Fla. 95-65 (1995)
(district case review conmittee); Op. Att'y Gen. Fla. 93-41 (1993) (county
crimnal justice comrssion); Op. Att'y Gen. Fla. 91-88 (1991) (pension board);
and Op. Att'y Gen. Fla. 91-75 (1991) (school board).

2. Legal matters

In the absence of |egislative exenption, discussions between a public
board and its attorney are subject to section 286.011, Florida Statutes. Neu v.
M am Heral d Publishing Conpany, 462 So. 2d 821 (Fla. 1985) (section 90.502,
Florida Statutes, which provides for the confidentiality of attorney-client
conmuni cati ons under the Florida Evidence Code, does not create an exenption for
attorney-client comruni cations at public neetings). Cf., section 90.502(6),
Florida Statutes, stating that a discussion or activity that is not a neeting
for purposes of the Sunshine Law shall not be construed to waive the attorney-
client privilege).

There are statutory exenptions, however, which apply to some discussions
of pending litigation between a public board and its attorney.

a. Attorney-client discussions
Section 286.011(8), Florida Statutes, provides:

Not wi t hst andi ng the provi sions of subsection (1), any board or conmi ssion of any
state agency or authority or any agency or authority of any county, municipa
corporation, or political subdivision, and the chief adm nistrative or executive
of ficer of the governmental entity, may nmeet in private with the entity's
attorney to discuss pending litigation to which the entity is presently a party
before a court or adm nistrative agency, provided that the follow ng conditions
are met:

(a) The entity's attorney shall advise the entity at a public neeting that he
or she desires advice concerning the litigation

(b) The subject matter of the neeting shall be confined to settlenent
negoti ati ons or strategy sessions related to litigation expenditures.

(c) The entire session shall be recorded by a certified court reporter. The
reporter shall record the tines of commencenent and term nation of the session
al | discussion and proceedi ngs, the nanes of all persons present at any tine,

and the nanmes of all persons speaking. No portion of the session shall be off



the record. The court reporter's notes shall be fully transcribed and filed
with the entity's clerk within a reasonable tine after the neeting.

(d) The entity shall give reasonable public notice of the tine and date of the
attorney-client session and the nanes of persons who will be attending the
session. The session shall conmence at an open neeting at which the persons
chairing the nmeeting shall announce the commencenment and estimated | ength of the
attorney-client session and the names of the persons attending. At the
conclusion of the attorney-client session, the nmeeting shall be reopened and the
person chairing the neeting shall announce the term nation of the session

(e) The transcript shall be made part of the public record upon concl usion of
the litigation. (e.s.)

(1) I's section 286.011(8), Florida Statutes, to be liberally or strictly
construed?

It has been held that the Legislature intended a strict construction of
section 286.011(8), Florida Statutes. City of Dunnellon v. Aran, 662 So. 2d
1026 (Fla. 5th DCA 1995); School Board of Duval County v. Florida Publishing
Conpany, 670 So. 2d 99 (Fla. 1st DCA 1996).

(2) VWho may attend?

Only those persons listed in the statutory exenption, i.e., the entity,
the entity's attorney, the chief adninistrative officer of the entity, and the
court reporter are authorized to attend a closed attorney-client session. Qher
staff nenmbers or consultants are not allowed to be present. School Board of
Duval County v. Florida Publishing Conpany. And see, Zorc v. City of Vero
Beach, 722 So. 2d 891, 898 (Fla. 4th DCA 1998) (rejecting city's argument that
charter provision requiring that city clerk attend all council meetings
aut horized clerk to attend closed attorney-client neeting).

However, because the entity's attorney is pernitted to attend the cl osed
session, if the school board hires outside counsel to represent it in pending
l[itigation, both the school board attorney and the litigation attorney may
attend a cl osed session. Op. Att'y Gen. Fla. 98-06 (1998). And see, Zorc V.
City of Vero Beach (attendance of Special Counsel authorized).

(3) I's substantial conpliance with the conditions
established in the statute adequate?

In City of Dunnellon v. Aran, supra, the court said that a city council's
failure to announce the nanmes of the |lawers participating in a closed attorney-
client session violated the Sunshine Law. The court rejected the city's claim
t hat when the mayor announced that attorneys hired by the city would attend the
session [but did not give the nanes of the individuals], his "substantia
conpliance" was sufficient to satisfy the statute. Cf., Zorc v. City of Vero
Beach, at 901, noting that deviation fromthe agenda at an attorney-client
session is not authorized; while such deviation is permssible if a public
neeting has been properly noticed, "there is no case |law affording the sane
latitude to deviations in closed door neetings."

(4) What kinds of matters may be di scussed at the
attorney-client session?



Section 286.011(8) states that the subject matter of the neeting shall be
confined to settlement negotiations or strategy sessions related to litigation
expenditures. Section 286.011(8)(b), Florida Statutes. |If a board goes beyond
the "strict paranmeters of settlenent negotiations and strategy sessions rel ated
to litigation expenditures" and takes "decisive action," a violation of the
Sunshine Law results. Zorc v. City of Vero Beach, at 900. And see, Op. Att'y
Gen. Fla. 99-37 (1999) (closed-neeting exenption nay be used only when the
attorney for a governmental entity seeks advice on settlenment negotiations or
strategy relating to litigation expenditures; such neetings should not be used
to finalize action or discuss matters outside these two narrowly prescribed
areas).

The legislative history of the exenption indicates that it was intended to
apply only to discussions, rather than final action, relating to settl enent
negotiations or litigation expenditures. See, Staff of Fla. HR Comm on Gov't
Qperations, CS/HB 491 (1993) Final Bill Analysis & Econom c |npact Statenent 2
(Fla. State Archives), noting at p. 3: "No final decisions on litigation
matters can be voted on during these private, attorney-client strategy neetings.
The decision to settle a case, for a certain anmobunt of noney, under certain
conditions is a decision which nmust be voted upon in a public neeting."

Thus, "[t]he settlenent of a case is exactly that type of final decision
contenpl ated by the drafters of section 286.011(8) which nust be voted upon in
the sunshine." Zorc v. City of Vero Beach, at 901. See also, Freenman v. Tines
Publ i shi ng Conpany, 696 So. 2d 427 (Fla. 2d DCA 1997) (discussion of nethods or
options to achi eve continuing conmpliance with a |ong-standing federa
desegregati on mandate [such as whether to nodify the boundaries of a school zone
to achi eve racial balance] nust be held in the Sunshine). Conpare, Brown v.
Cty of Lauderhill, 654 So. 2d 302, 303 (Fla. 4th DCA 1995) (cl osed-door session
between city attorney and board to discuss clains for attorney's fees,
aut hori zed).

(5) VWen is an agency a "party to pending litigation"
for purposes of the exenption?

In Brown v. City of Lauderhill, supra, the court said it could "discern no
rati onal basis for concluding that a city is not a 'party' to pending litigation
in which it is the real party in interest." And see, Zorc v. City of Vero

Beach, at 900 (city was presently a party to ongoing litigation by virtue of
its already pending clains in bankruptcy proceedings ).

Al t hough the Brown deci sion established that the exenption could be used
by a city that was a real party in interest on a claiminvolved in pending
litigation, that decision does not nean that an agency may neet in executive
session with its attorney where there is only the threat of litigation. See
Op. Att'y Gen. Fla. 98-21 (1998) (section 286.011[8] exenption "does not apply
when no | awsuit has been filed even though the parties involved believe
litigation is inevitable").

(6) When is litigation "concluded" for purposes of
section 286.011(8)(e)?

Litigation that is ongoing but tenporarily suspended pursuant to a
stipulation for settlenent has not been concluded for purposes of section
286.011(8), and a transcript of nmeetings held between the city and its attorney
to discuss such litigation nmay be kept confidential until conclusion of the
litigation. Op. Att'y Gen. Fla. 94-64 (1994). And see, Op. Att'y Gen. Fla. 94-
33 (1994), concluding that to give effect to the purpose of section 286.011(8),



a public agency may naintain the confidentiality of a record of a strategy or
settlenent neeting between a public agency and its attorney until the suit is

di smissed with prejudice or the applicable statute of limtations has run. Cf.
Op. Att'y Gen. Fla. 96-75 (1996) (disclosure of nedical records to a city
council during a cl osed-door neeting under section 286.011[8], Florida Statutes,
does not affect the requirenment that the transcript of such a neeting be nade a
part of the public record at the conclusion of the litigation).

b. Ri sk managenent

Section 768.28(15)(c), Florida Statutes, states that portions of neetings
and proceedings relating solely to the evaluation of clainms or to offers of
conprom se of clainms filed with a risk management program of the state, its
agenci es and subdi vi sions, are exenpt from section 286.011, Florida Statutes.
The m nutes of such neetings and proceedings are al so exenpt from public
di sclosure until the termination of the litigation and settlenent of all clains
arising out of the same incident. Section 768.28(15)(d), Florida Statutes. And
see, Op. Att'y Gen. Fla. 00-20 (2000), noting application of the exenption to a
ri sk managenment neeting conducted by a district school board and attended by
ri sk nanagenent personnel that relates solely to the evaluation of a tort claim
filed with the risk management programor that relates solely to an offer of
conprom se of a tort claimfiled with the risk management program The
exenption is not applicable to nmeetings held prior to the filing of a tort claim
with the risk managenent program Op. Att'y Gen. Fla. 92-82 (1992)

3. Per sonnel matters

Meetings of a public board or comm ssion at which personnel natters are
di scussed are not exenpt fromthe provisions of section 286.011, Florida
Statutes, in the absence of a specific statutory exenption. Tines Publishing
Conpany v. WIllianms, 222 So. 2d 470 (Fla. 2d DCA 1969), disapproved in part on
ot her grounds, Neu v. Manm Herald Publishing Conpany, 462 So. 2d 821 (Fla.
1985).

a. Col | ective bargai ni ng di scussions

Alimted exenption fromsection 286.011, Florida Statutes, exists for
di scussi ons between the chief executive officer of the public enployer and the
| egi sl ative body of the public enployer relative to collective bargaining.
Section 447.605(1), Florida Statutes. Cf., Op. Att'y Gen. Fla. 99-27 (1999),
noting that a committee (conmposed of the city manager and various city
manageri al enpl oyees) formed by the city manager to represent the city in |abor
negoti ations qualifies as the "chief executive officer" and thus nay participate
in closed executive sessions conducted pursuant to this section

The above exenption applies only when there are actual and inpendi ng
col l ective bargaining negotiations. City of Fort Myers v. News-Press Publi shing
Conpany, Inc., 514 So. 2d 408 (Fla. 2d DCA 1987). It does not apply to other
nonexenpt topics which nmay be discussed during the course of the same neeting.
. Att'y Gen. Fla. 85-99 (1985). Mdreover, the coll ective bargaining
negoti ati ons between the chief executive officer and a bargai ni ng agent are not
exenpt and, pursuant to section 447.605(2), Florida Statutes, must be conducted
in the Sunshine.

The Legi sl ature has, therefore, divided Sunshine Law policy on collective
bar gai ning for public enployees into two parts: when the public enployer is
nmeeting with its own side, it is exenpt fromthe Sunshine Law, when the public



enpl oyer is neeting with the other side, it is required to conply with the
Sunshine Law. City of Fort Myers v. News-Press Publishing Conpany, Inc., supra

b. Conpl ai nt revi ew boards, disciplinary hearings, and grievance conmnittees

A conplaint review board of a city police departnent is subject to the
Government in the Sunshine Law. Barfield v. City of Wst Pal mBeach, No. 94-
2141-AC (Fla. 15th Cir. C. My 6, 1994). Accord, Op. Att'y Gen. Fla. 78-105
(1978) (police complaint review board) and Op. Att'y Gen. Fla. 80-27 (1980)
(sheriff civil service board). Simlarly, a neeting of a municipal housing
aut hority conmi ssion to conduct an enployee termination hearing is subject to
t he Sunshine Law. Op. Att'y Gen. Fla. 92-65 (1992).

The Sunshine Law applies to board discussi ons concerning grievances and
ot her personnel matters. Op. Att'y Gen. Fla. 76-102 (1976). A staff grievance
conmittee created to nake nonbindi ng reconmendati ons to a county admi ni strator
regardi ng di sposition of enployee grievances is also subject to section 286.011
Florida Statutes. Op. Att'y Gen. Fla. 84-70 (1984). And see, Pal m Beach County
Cl assroom Teacher's Association v. School Board of Pal m Beach County, 411 So. 2d
1375 (Fla. 4th DCA 1982), in which the court affirmed the | ower court's refusa
to issue a temporary injunction to exclude a newspaper reporter froma grievance
hearing. A collective bargai ning agreenent cannot be used "to circunvent the
requi renents of public neetings" in section 286.011, Florida Statutes. Id., at
1376.

Where, however, a mayor as chief executive officer, rather than the city
council, is responsible under the city charter for disciplining city enpl oyees,
neeti ngs between the mayor and a city enpl oyee concerning discipline of the
enpl oyee are not subject to the Sunshine Law. City of Sunrise v. News and Sun-
Sentinel Company, 542 So. 2d 1354 (Fla. 4th DCA 1989).

cC. I nt ervi ews

The Sunshine Law applies to neetings of a board of county conmm ssioners
when interview ng applicants for county positions appointed by the board, when
conducting job evaluations of county enpl oyees answering to and serving at the
pl easure of the board, and when conducting enpl oynent termnination interviews of
county enpl oyees who serve at the pleasure of the board. Op. Att'y Gen. Fla.
89-37 (1989).

d. Screeni ng advi sory conmmittees

In Wwod v. Marston, 442 So. 2d 934 (Fla. 1983), a conmttee conposed of
staff which was created for the purpose of screening applications for the
position of a |law school dean and naki ng recomrendations to the faculty senate
was held to be subject to section 286.011, Florida Statutes, since the conmittee
performed a deci sion-nmaki ng function outside of their normal staff activities.
By screening applicants and deciding which applicants to reject fromfurther
consi deration, the commttee perforned a policy-based, decision-naking function
del egated to it by the president of the university.

A selection committee appointed to screen applications, and rank sel ected
applicants for subm ssion to the city council was deternmined to be subject to
t he Sunshine Law even though the city council was not bound by the conmttee's
rankings. Op. Att'y Gen. Fla. 80-20 (1980). Accord, Op. Att'y Gen. Fla. 80-51
(1980). However, if the sole function of the screening comrittee is sinply to
gat her information for the decision-maker, rather than to accept or reject



applicants, the comrmittee's activities are outside the Sunshine Law. See, Cape
Publications, Inc. v. Cty of PalmBay, 473 So. 2d 222 (Fla. 5th DCA 1985).

41. Quasi -j udi ci al proceedi ngs

The Florida Suprenme Court has stated that there is no exception to the
Sunshi ne Law whi ch woul d al | ow cl osed-door hearings or deliberations when a
board or commission is acting in a "quasi-judicial" capacity. Canney v. Board
of Public Instruction of Alachua County, 278 So. 2d 260 (Fla. 1973).

5. Real property negotiations

In the absence of a statutory exenption, the negotiations by a public
board or comm ssion for the sale or purchase of property nust be conducted in
the sunshine. See, City of Manm Beach v. Berns, 245 So. 2d 38 (Fla. 1971). In
addition, if the authority of the public board or comm ssion to acquire or |ease
property has been del egated to a single nmenber, that nmenmber is subject to
section 286.011, Florida Statutes, and is prohibited from negotiating the
acquisition or |ease of the property in secret. Op. Att'y Gen. Fla. 74-294
(1974).

E. DOES THE SUNSHI NE LAW APPLY TO
1. Member s- el ect or candi dat es

Menbers-el ect of boards or comm ssions are subject to the Sunshine Law.
See, Hough v. Stenbridge, 278 So. 2d 288, 289 (Fla. 3d DCA 1973). The Sunshi ne
Law does not apply to candidates for office, unless the candidate is an
i ncumbent seeking reelection. Op. Att'y Gen. Fla. 92-05 (1992).

2. Menbers of different boards

The Sunshi ne Law does not apply to a neeting between individuals who are
menbers of different boards unless one or nore of the individuals has been
del egated the authority to act on behalf of his board. Rowe v. Pinellas Sports
Authority, 461 So. 2d 72 (Fla. 1984). Accord, Inf. Op. to Honorable Joe
McCl ash, April 29, 1992 (Sunshine Law generally not applicable to county
conmi ssi oner meeting with individual menber of metropolitan planning
or gani zati on).

3. A mayor and a nmenber of the city counci

If the mayor is a nmenber of the council or has a voice in decision-naking
t hrough the power to break tie votes, neetings between the mayor and a nenber of
the city council to discuss sone matter which will cone before the city counci
are subject to the Sunshine Law. Ops. Att'y Gen. Fla. 83-70 (1983) and 75-210
(1975).

Where, however, the mayor is not a menber of the city council and does not
possess any power to vote even in the case of a tie vote but only possesses the
power to veto legislation, then the mayor may privately meet with an individua
menber of the city council w thout violating the Sunshine Law, provided he or
she is not acting as a liaison between nmenbers and neither the mayor nor the
counci| nmenber has been del egated the authority to act on behalf of the council
Ops. Att'y Gen. Fla. 90-26 (1990) and 85-36 (1985).

4. A board nmenber and his or her alternate



Since the alternate is authorized to act only in the absence of a board or
conmi ssion menber, there is no neeting of two individuals who exercise
i ndependent deci sion-making authority at the nmeeting. There is, in effect, only
one decision-nmaking official present. Therefore, a neeting between a board
menber and his or her alternate is not subject to the Sunshine Law. Op. Att'y
Gen. Fla. 88-45 (1988).

5. Conmunity forums sponsored by private organizations

A "Candi dates' Night" sponsored by a private organization at which
candi dates for public office, including several incunmbent city council menbers,
wi || speak about their political philosophies, trends, and issues facing the
city, is not subject to the Sunshine Law unless the council menbers discuss
i ssues comng before the council anobng thenselves. Op. Att'y Gen. Fla. 92-5
(1992).

Simlarly, in Op. Att'y Gen. Fla. 94-62 (1994), this office concluded that
t he Sunshi ne Law does not apply to a political forum sponsored by a private
civic club during which county conmi ssioners express their position on matters
that may foreseeably cone before the comm ssion, so long as the comm ssioners
avoi d di scussi ons anong thensel ves on these issues. However, caution should be
exercised to avoid situations in which private political or community foruns nay
be used to circumvent the statute's requirements. Id. See, Town of Pal m Beach
v. Gradison, 296 So. 2d 473, 477 (Fla. 1974) (Sunshine Lawis to be construed
"so as to frustrate all evasive devices").

6. Board menbers attendi ng neetings of another public board

In Op. Att'y Gen. Fla. 98-14 (1998), this office was asked whether nenbers
of a metropolitan planning organization (MPO who al so serve as city counci
menbers must separately notice a MPO nmeeting when they plan to di scuss MPO
matters at an advertised city council meeting. The opinion concluded that
separate notice of the MPO neeting was not required as |long as the agenda of the
city council nentioned that MPO busi ness woul d be discussed. See also, Op.
Att'y Gen. Fla. 00-68 (2000) (Sunshine Law does not prohibit city comnr ssioners
fromattending other city board neetings and commenting on agenda itens that nay
subsequently come before the comm ssion for final action; however, city
conmi ssioners attendi ng such neetings may not discuss those issues anpbng
t hensel ves).

7. Soci al events

Menbers of a public board or conmi ssion are not prohibited under the
Sunshi ne Law from nmeeting together socially, provided that nmatters which may
cone before the board or commi ssion are not discussed at such gatherings. Thus,
there is no per se violation of the Sunshine Law for a husband and wife to serve
on the sane public board or conmm ssion so long as they do not discuss board
busi ness without conplying with the requirements of section 286.011, Florida
Statutes. Op. Att'y Gen. Fla. 89-6 (1989).

F. WHAT ARE THE NOTI CE AND PROCEDURAL REQUI REMENTS OF THE SUNSHI NE LAWP
1. What kind of notice of the nmeeting nmust be given?

a. Reasonabl e notice required



A key el enment of the Sunshine Law is the requirenment that boards subject
to the | aw provi de "reasonabl e notice" of all neetings. See, section
286.011(1), Florida Statutes. Although section 286.011 did not contain an
express notice requirenment until 1995, many court decisions had stated prior to
the statutory anmendnent that in order for a public neeting to be in essence
"public," reasonable notice of the neeting nust be given. Hough v. Stenbridge,
278 So. 2d 288, 291 (Fla. 3d DCA 1973). Accord, Yarbrough v. Young, 462 So. 2d
515, 517 (Fla. 1st DCA 1985). Notice is required even though neetings of the
board are "of general know edge" and are not conducted in a closed door nmanner.
TSI Sout heast, Inc. v. Royals, 588 So. 2d 309 (Fla. 1st DCA 1991).

The type of notice that nust be given is variable, however, depending on

the facts of the situation and the board involved. |n some instances, posting
of the notice in an area set aside for that purpose may be sufficient; in
others, publication in a | ocal newspaper nay be necessary. |In each case,

however, an agency nust give notice at such tine and in such a manner as wl|
enabl e interested nmenbers of the public to attend the neeting. Ops. Att'y Gen.
Fla. 73-170 (1973) and 80-78 (1980). Cf., Lyon v. Lake County, 765 So. 2d 785
(Fla. 5th DCA 2000) (where county attorney provided citizen with "personal due
notice" of a commttee neeting and its function, it would be "unjust to reward"
the citizen by concluding that a neeting | acked adequate notice because the
newspaper advertisement failed to correctly name the conmittee).

b. Noti ce requirements when quorum not present or when
neeting adjourned to a |ater date

Reasonabl e public notice is required for all meetings subject to the
Sunshi ne Law. Thus, notice is required for neetings between nenbers of a public
board even though a quorumis not present. Ops. Att'y Gen. Fla. 71-346 (1971)
and 90-56 (1990). |If a neeting is to be adjourned and reconvened |ater to
conpl ete the business fromthe agenda of the adjourned neeting, the second
neeting should al so be noticed. Op. Att'y Gen. Fla. 90-56 (1990).

C. Ef fect of notice requirenents inposed by other statutes,
codes or ordi nances

The Sunshine Law only requires that reasonable public notice be given. As

stated above, the type of notice required is variable and will depend upon the
circunstances. A public agency, however, nmay be subject to additional notice
requi renents inposed by other statutes, charter or code. |In such cases, the
requi renents of that statute, charter, or code must be strictly observed. Inf.

. to Mchael Mattinore, February 6, 1996.

For exanple, a board or conmi ssion subject to Chapter 120, Florida
Statutes, the Administrative Procedure Act, must conply with the notice
requi renents of that act. See, e.g., section 120.525, Florida Statutes.
d. Noti ce requi rements when board acting as quasi-judicia
body or taking action affecting individual rights

Section 286.0105, Florida Statutes, requires:

Each board, comm ssion, or agency of this state or of any political subdivision
t hereof shall include in the notice of any neeting or hearing, if notice of the
neeting or hearing is required, of such board, conm ssion, or agency,

conspi cuously on such notice, the advice that, if a person decides to appeal any
deci si on made by the board, agency, or conmission with respect to any matter
consi dered at such nmeeting or hearing, he or she will need a record of the



proceedi ngs, and that, for such purpose, he or she may need to ensure that a
verbati mrecord of the proceedings is nmade, which record includes the testinmony
and evi dence upon which the appeal is to be based.

Where a public board or commi ssion acts as a quasi-judicial body or takes
official action on matters that affect individual rights of citizens, in
contrast with the rights of the public at large, the board or comrssion is
subject to the requirenents of section 286.0105, Florida Statutes. . Att'y
Gen. Fla. 81-06 (1981).

2. Does the Sunshine Law require that an agenda be nade avail abl e
prior to board neetings or restrict the board fromtaking action on matters not
on the agenda?

This office recomends publication of an agenda, if available, in the
notice of the neeting; if an agenda is not avail able, subject matter summations
m ght be used. Particularly if the itemis controversial or one of critica
public concern, this office advises that the public board or comm ssion postpone
taki ng any action on the issue until it has been noticed. Inf. Op. to Honorable
Leroy Evans, Sr., June 7, 1989.

The Sunshine Law, however, does not mandate that an agency provi de notice
of each itemto be discussed via a published agenda. Such a specific
requi renent has been rejected by the courts because it could effectively
precl ude access to neetings by nenbers of the general public who wish to bring
specific issues before a governnental body. See, Hough v. Stenbridge, 278 So.
2d 288 (Fla. 3d DCA 1973). And see, Yarbrough v. Young, 462 So. 2d 515 (Fl a.
1st DCA 1985) (posted agenda unnecessary; public body not required to postpone
neeting due to inaccurate press report which was not part of the public body's
official notice efforts). Accord, Law and Information Services v. City of
Ri vi era Beach, 670 So. 2d 1014, 1016 (Fla. 4th DCA 1996) ("[Whether to inpose a
requi renent that restricts every relevant conm ssion or board from considering
matters not on an agenda is a policy decision to be nade by the |egislature.").
See, Inf. Op. to Mchael Mttinore, February 6, 1996 (notice of each itemto be
di scussed at public neeting is not required under section 286.011, Florida
Statutes, although other statutes, codes, or rules, such as Chapter 120, Florida
Statutes, may inpose such a requirenent).

3. Does the Sunshine Law limt where neetings of a public board
or comm ssion may be hel d?

a. Qut - of -t own neetings

The courts have recogni zed that the nere fact that a neeting is held in a
public room does not make it public within the nmeaning of the Sunshine Law.
Bi gel ow v. Howze, 291 So. 2d 645, 647-648 (Fla. 2d DCA 1974). For a neeting to
be "public,"” the public must be given advance notice and provided with a
reasonabl e opportunity to attend. 1d. Accordingly, a school board workshop
hel d outside county limts over 100 nmles away fromthe board' s headquarters
vi ol ated the Sunshine Law where the only advantage to the board resulting from
the out-of-town gathering (elimnation of travel time and expense due to the
fact that the board menbers were attending a conference at the site) did not
outwei gh the interests of the public in having a reasonabl e opportunity to
attend. Rhea v. School Board of Alachua County, 636 So. 2d 1383 (Fla. 1st DCA
1994).

b. Meetings at facilities that discrinminate or unreasonably
restrict access prohibited



Section 286.011, Florida Statutes, prohibits boards or comm ssions subject
to its provisions fromholding their neetings at any facility which
di scrimnates on the basis of sex, age, race, creed, color, origin, or economc
status, or which operates in such a manner as to unreasonably restrict public
access to such a facility. Section 286.011(6), Florida Statutes. Thus, a
pol i ce pension board should not hold its neetings in a facility where the public
has limted access and where there may be a "chilling" effect on the public's
willingness to attend by requiring the public to provide identification, to
| eave the such identification while attending the neeting and to request
perm ssion before entering the roomwhere the nmeeting is held. Op. Att'y Gen.
Fla. 96-55 (1996).

C. I nspection trips

Menbers of a public board or conmi ssion are not prohibited under the
Sunshi ne Law from conducting inspection trips. However, if discussions relating
to the business of the board will occur between board menbers during an
i nspection trip, then the requirenents of section 286.011, Florida Statutes,
nust be net--advance notice nust be given, the public nust be afforded a
reasonabl e opportunity to attend, and m nutes nust be pronptly recorded and nade
avai l abl e for inspection. Op. Att'y Gen. Fla. 76-141 (1976).

4, Can restrictions be placed on the public's attendance at, or
participation in, a public neeting?

a. Excl usi on of certain nenbers of the public

The term "open to the public" as used in the Sunshine Law neans open to
all who choose to attend. Op. Att'y Gen. Fla. 99-53 (1999). A board's request
that certain menbers of the public "voluntarily" |eave the roomduring portions
of a public neeting is not authorized. For exanple, in Port Evergl ades
Authority v. International Longshoremen's Association, Local 1922-1, 652 So. 2d
1169 (Fla. 4th DCA 1995), the appellate court affirmed a | ower court ruling
finding that a neeting of a procurenent comittee in which the chairman asked
each presenter "as a courtesy" to |leave the nmeeting roomwhile the conmittee
consi dered competing presentations violated the Sunshine Law.

Staff of a public agency clearly are nenbers of the public as well as
enpl oyees of the agency; they cannot, therefore, be excluded from public
meetings. Op. Att'y Gen. Fla. 79-01 (1979). Section 286.011, Florida Statutes,
however, does not preclude the reasonabl e application of ordinary personne
policies, for exanmple, the requirenent that annual |eave be used to attend
neetings, provided that such policies do not frustrate or subvert the purpose of
t he Sunshine Law). 1d.

b. Caneras and tape recorders

Reasonabl e rul es and policies which ensure the orderly conduct of a public
neeting and which require orderly behavior on the part of those persons
attending a public meeting may be adopted by the board or commission. A rule or
policy which prohibits the use of nondisruptive or silent tape recording
devi ces, however, is unreasonable and arbitrary and is, therefore, invalid. Op.
Att'y Gen. Fla. 77-122 (1977). A city, therefore, may not prohibit a citizen
fromvideo taping the neetings of a city council through the use of
nondi sruptive video recording devices. Op. Att'y Gen. Fla. 91-28 (1991). Nor
may an agency adopt a policy that allows videotaping by the general public and



the nmedia, but bars filmng for commercial purposes. Suncam Inc. v. Worrall
No. CI97-3385 (Fla. 9th Gr. C. My 9, 1997).

C. Public's right to participate in a nmeeting

In providing an opportunity for public participation, this office is of
the view that reasonable rules and policies, which ensure the orderly conduct of
a public neeting and which require orderly behavior on the part of those persons
attendi ng, may be adopted by a public board. For exanple, a rule which [imts
the amount of tinme an individual may address the board coul d be adopted provided
that the tine |imt does not unreasonably restrict the public's right of access.

Al t hough not directly considering the Sunshine Law, the court in Jones v.
Heyman, 888 F.2d 1328, 1333 (11th Cr. 1989), recognized that "to deny the
presiding officer the authority to regulate irrelevant debate and di sruptive
behavi or at a public neeting--would cause such neetings to drag on interm nably,
and deny others the opportunity to voice their opinions.” Thus the court
concl uded that a mayor's actions in attenpting to confine the speaker to the
agenda itemin the city comm ssion neeting and havi ng the speaker renpved when
t he speaker appeared to becone disruptive constituted a reasonable tine, place
and manner regulation and did not violate the speaker's First Anmendnent rights.

G WHAT ARE THE CONSEQUENCES | F A PUBLI C BOARD OR COW SSI ON FAI LS TO
COVPLY W TH THE SUNSHI NE LAW?

1. Crimnal penalties

Any menber of a board or commission or of any state agency or authority of
a county, municipal corporation, or political subdivision who know ngly viol ates
the Sunshine Law is guilty of a m sdeneanor of the second degree. Section
286.011(3)(b), Florida Statutes. Conduct which occurs outside the state which
constitutes a knowi ng violation of the Sunshine Law is a second degree
m sdeneanor. Section 286.011(3)(c), Florida Statutes. Such violations are
prosecuted in the county in which the board or conm ssion nornmally conducts its
official business. Section 910.16, Florida Statutes.

2. Renpval from office

When a nmethod for renoval fromoffice is not otherwi se provided by the
Constitution or by law, the Governor may suspend an el ected or appointed public
of ficer who is indicted or informed agai nst for any mi sdemeanor arising directly
out of his official duties. Section 112.52, Florida Statutes. |[If convicted,

t he

of ficer may be renoved fromoffice by executive order of the Governor. A person
who pl eads guilty or nolo contendere or who is found guilty is, for purposes of
section 112.52, Florida Statutes, deenmed to have been convicted, notw thstanding
t he suspensi on of sentence or the withhol ding of adjudication. Cf., section
112.51, Florida Statutes, and article |V, section 7, Florida Constitution.

3. Noncrim nal infractions

Section 286.011(3)(a), Florida Statutes, inmposes noncrimnal penalties for
vi ol ati ons of the Sunshine Law by providing that any public official violating
the provisions of the Sunshine Law is guilty of a noncrimnal infraction
puni shabl e by a fine not exceeding $500. The state attorney may pursue actions
on behalf of the state against public officials for violations of section



286.011, Florida Statutes, which result in a finding of guilt for a noncrimna
infraction. Op. Att'y Gen. Fla. 91-38 (1991).

4. Attorney's fees

Reasonabl e attorney's fees will be assessed agai nst a board or conmi ssion
found to have violated section 286.011, Florida Statutes. Such fees nmay be
assessed agai nst the individual menbers of the board except in those cases where
t he board sought, and took, the advice of its attorney, such fees nay not be
assessed agai nst the individual nmenbers of the board. Section 286.011(4),

Fl orida Statutes.

Section 286.011(4) also authorizes an award of appellate fees if a person
successfully appeals a trial court order denying access. School Board of
Al achua County v. Rhea, 661 So. 2d 331 (Fla. 1st DCA 1995), review denied, 670
So. 2d 939 (Fla. 1996). However, this statute "does not supersede the appellate
rul es, nor does it authorize the trial court to make an initial award of
appel l ate attorney's fees." 1d., at 332. Thus, a person prevailing on appea
nmust file an appropriate nmotion in the appellate court in order to receive
appel | ate attorney's fees.

5. Cvil actions for injunctive or declaratory relief

Section 286.011(2), Florida Statutes, states that the circuit courts have
jurisdiction to issue injunctions upon application by any citizen of this state.
The burden of prevailing in such actions has been significantly eased by the
judiciary in sunshine cases. While normally irreparable injury must be proved
by the plaintiff before an injunction may be issued, in Sunshine Law cases the
nere showing that the |aw has been violated constitutes "irreparable public
injury."” Town of Pal mBeach v. Gradison, 296 So. 2d 473 (Fla. 1974); Tinmes
Publ i shing Conpany v. WIllians, 222 So. 2d 470 (Fla. 2d DCA 1969), di sapproved
in part on other grounds, Neu v. Mam Herald Publishing Conpany, 462 So. 2d 821
(Fla. 1985).

Al t hough a court cannot issue a bl anket order enjoining any violation of
t he Sunshine Law on a showing that it was violated in particular respects, a
court may enjoin a future violation that bears sone resenbl ance to the past
violation. Port Everglades Authority v. International Longshoremen's
Associ ation, Local 1922-1, 652 So. 2d 1169, 1173 (Fla. 4th DCA 1995). The
future conduct nust be "specified, with such reasonabl e definiteness and
certainty that the defendant could readily know what it nust refrain from doing
wi t hout specul ation and conjecture.” 1d., quoting from Board of Public
Instruction v. Doran, 224 So. 2d 693, 699 (Fla. 1969).

6. Validity of action taken in violation of the Sunshine Law and subsequent
corrective action

Section 286.011, Florida Statutes, provides that no resolution, rule,
regul ation or formal action shall be considered binding except as taken or nade
at an open neeting.

Recogni zi ng that the Sunshine Law should be construed so as to frustrate
all evasive devices, the courts have held that action taken in violation of the
| aw was void ab initio. Town of Palm Beach v. G adison, 296 So. 2d 473 (Fla
1974), cert. denied, 307 So. 2d 448 (Fla. 1974); Blackford v. School Board of
Orange County, 375 So. 2d 578 (Fla. 5th DCA 1979) (resolutions made during
nmeetings held in violation of section 286.011, Florida Statutes, had to be re-
exam ned and re-discussed in open public neetings); and TSI Southeast, Inc. v.



Royal s, 588 So. 2d 309 (Fla. 1st DCA 1991) (contract for sale and purchase of
real property voi ded because board failed to properly notice the neeting under
section 286.011, Florida Statutes).

VWhere, however, a public board or commi ssion does not nerely perfunctorily
ratify or cerenoniously accept at a |ater open neeting those decisions which
were made at an earlier secret neeting but rather takes "independent fina
action in the sunshine," the decision of the board or conmi ssion will not be
di sturbed. Tolar v. School Board of Liberty County, 398 So. 2d 427, 429 (Fla.
1981). Cf., Zorc v. City of Vero Beach, 722 So. 2d 891, 903 (Fla. 4th DCA 1998)
(nmeeting did not cure the Sunshine defect because it was not a "full, open
public hearing convened for the purpose of enabling the public to express its
views and participate in the decision-mking process").

1. PUBLI C RECORDS
A WHAT IS A PUBLI C RECORD WHICH | S OPEN TO | NSPECTI ON?
1. VWhat materials are public records?
Section 119.011(1), Florida Statutes, defines "public records" to include:

all documents, papers, letters, maps, books, tapes, photographs, filnms, sound
recordi ngs, data processing software, or other material, regardl ess of the
physical form characteristics, or nmeans of transm ssion, nade or received
pursuant to |law or ordinance or in connection with the transaction of officia
busi ness by any agency.

The Florida Suprene Court has interpreted this definition to enconpass al
materials nade or received by an agency in connection with official business
whi ch are used to perpetuate, conmunicate or formalize know edge. Shevin v.
Byron, Harless, Schaffer, Reid and Associates, Inc., 379 So. 2d 633, 640 (Fla.
1980). Al such materials, regardless of whether they are in final form are
open for public inspection unless the Legislature has exenpted them from
di scl osure. Wit v. Florida Power & Light Conpany, 372 So. 2d 420 (Fla. 1979).

2. VWen are notes or nonfinal drafts of agency proposal s subject
to Chapter 119, Florida Statutes?

There is no "unfinished business" exception to the public inspection and
copying requirenents of Chapter 119, Florida Statutes. |[If the purpose of a
docunent prepared in connection with the official business of a public agency is
to perpetuate, conmunicate, or formalize know edge, then it is a public record
regardl ess of whether it is in final formor the ultinmte product of an agency.
Shevin v. Byron, Harless, Schaffer, Reid and Associates, Inc., 379 So. 2d 633
(Fla. 1980). See also, Warden v. Bennett, 340 So. 2d 977 (Fla. 2d DCA 1976)
(wor ki ng papers used in preparing a college budget were public records).

Accordi ngly, any agency document, however prepared, if circulated for
review, coment or information, is a public record regardless of whether it is
an official expression of policy or marked "prelimnary" or "working draft" or
simlar label. Exanples of such materials would include interoffice nenoranda,
prelimnary drafts of agency rules or proposals which have been submitted for
review to anyone within or outside the agency, and working drafts of reports
whi ch have been furnished to a supervisor for review or approval.

In each of these cases, the fact that the records are part of a
prelimnary process does not detract fromtheir essential character as public



records. See, Times Publishing Co. v. City of St. Petersburg, 558 So. 2d 487,
494 (Fla. 2d DCA 1990) (while the mere preparation of docunents for subnission
to a public body does not create public records, the documents can becone public
records when exhibited to public officials and revised as part of a bargaining
process); and Op. Att'y Gen. Fla. 91-26 (1991) (m nutes of city counci

neetings are public records once mnutes have been prepared by clerk even though
m nut es have not yet been sent to city council nenbers and have not been
officially approved by the city council). It follows then that such records
are subject to disclosure unless the Legislature has specifically exenpted the
docunents frominspection or has otherw se expressly acted to nmake the records
confidential. See, for exanple, section 119.07(3)(l), Florida Statutes,
providing a limted work product exenption for agency attorneys.

It is inmportant to enphasize, however, that a nonfinal document need not
be conmuni cated to anyone in order to constitute a public record. So called
"personal " notes are public records if they are intended to perpetuate or
formali ze know edge of sone type. Stated another way, notes which are prepared
for filing or otherwi se intended as final evidence of know edge obtained in the
transaction of official business constitute public records. See, e.g., Church
of Scientology Flag Service Org., Inc. v. Wod, No. 97-688CI-07 (Fla. 6th Cir.
Q. February 27, 1997) (drafts and notes of an autopsy perforned by the nedica
exam ner are public records); and Florida Sugar Cane League v. Florida
Depart ment of Environnental Regulation, No. 91-4218 (Fla. 2d Cr. C. June 5,
1992), stating that handwitten notes of agency staff, "utilized to conmunicate
and fornul ate know edge within [the agency], are public records subject to no
exenption;" and Inf. Op. to MLean, dated Decenber 31, 1998 (handwitten notes
prepared by a council menber regarding research on a matter under discussion by
the council and used as a reference in discussing the nenber's position are
public records).

Accordingly, it is only those uncirculated materials which are nerely
prelimnary or precursors to future docunments, and which are not in and of
t hensel ves intended to serve as final evidence of the know edge to be recorded,
which fall outside the definitional scope of public records. Exanples of such
prelimnary material cited by the Byron, Harless Court include notes to be used
in preparing sone other docunentary naterial, tapes or notes taken by a
secretary as dictation, and (uncircul ated) rough drafts. See also, State v.
Kokal , 562 So. 2d 324, 327 (Fla. 1990), noting that "not all trial preparation
materials [of agency attorneys] are public records" and that a state attorney
was not required to disclose certain trial preparation docunents which were
described as prelimnary guides intended to aid the attorneys when they |ater
formalized the know edge. Accord, Coleman v. Austin, 521 So. 2d 247 (Fla. 1st
DCA 1988), holding that prelimnary handwitten notes prepared by agency
attorneys and intended only for the attorneys' own personal use are not public
records.

B. WHAT AGENCI ES ARE SUBJECT TO THE PUBLI C RECORDS ACT?
Section 119.011(2), Florida Statutes, defines "agency" to include:

any state, county, district, authority, or nunicipal officer, departnent,

di vi si on, board, bureau, comni ssion, or other separate unit of governnent
created or established by |aw including, for the purposes of this chapter, the
Commi ssion on Ethics, the Public Service Conmmission, and the Ofice of Public
Counsel , and any other public or private agency, person, partnership
corporation, or business entity acting on behalf of any public agency.



Article I, section 24, Florida Constitution, establishes a constitutiona
right of access to any public record nmade or received in connection with the
of ficial business of any public body, officer, or enployee of the state, or
persons acting on their behal f, except those records exenpted by | aw pursuant to
Article I, section 24, Florida Constitution, or specifically made confidentia
by the Constitution. This right of access to public records applies to the
| egi sl ative, executive, and judicial branches of governnent; counti es,
muni ci palities, and districts; and each constitutional officer, board, and
conmi ssion, or entity created pursuant to |law or by the Constitution. However ,
al t hough a right of access exists under the Constitution to all three branches
of governnent, the Public Records Act, as a |legislative enactnent, does not
apply to the Legislature or the judiciary. See, Locke v. Hawkes, 595 So. 2d 32
(Fla. 1992).

1. Advi sory boards

The definition of "agency" for purposes of Chapter 119, Florida Statutes,
isnot limted to governmental entities. A "public or private agency, person
partnership, corporation, or business entity acting on behalf of any public
agency" is also subject to the requirenents of the Public Records Act. See
al so, Article I, section 24, Florida Constitution, providing that the
constitutional right of access to public records extends to "any public body,
of ficer, or enmployee of the state, or persons acting on their behalf.... "
(e.s.)

2. Private organizations

A nmore conpl ex question is posed when a private corporation or entity, not
ot herwi se connected with government, provides services for a governnental body.
The term "agency" as used in the Public Records Act includes private entities
"acting on behalf of any public agency." Section 119.011(2), Florida Statutes.

The Florida Suprene Court has stated that this broad definition of
"agency" ensures that a public agency cannot avoid disclosure by contractually
del egating to a private entity that which would ot herwi se be an agency
responsibility. News and Sun-Sentinel Conpany v. Schwab, Twitty & Hanser
Architectural Goup, Inc., 596 So. 2d 1029 (Fla. 1992). Cf., Booksmart
Enterprises, Inc. v. Barnes & Noble Col | ege Bookstores, Inc., 718 So. 2d 227,
229 at n.4 (Fla. 3d DCA 1998) (private conpany operating coll ege bookstores was
an "agency" as defined in section 119.011[2], Florida Statutes, "notw thstanding
the I anguage in its contract with the universities that purports to deny any
agency rel ationship").

a. Recei pt of public funds by private entity not
di spositive

There is no single factor which is controlling on the question of when a
private corporation beconmes subject to the Public Records Act. For exanple, a
private corporation does not act "on behalf of" a public agency nmerely by
entering into a contract to provide professional services to the agency. News
and Sun-Sentinel Company v. Schwab, Twitty & Hanser Architectural G oup, Inc.
supr a.

Simlarly, the receipt of public funds, standing alone, is not dispositive
of the organization's status for purposes of Chapter 119, Florida Statutes.

See, Sarasota Heral d-Tri bune Conpany v. Community Health Corporation, Inc., 582
So. 2d 730 (Fla. 2d DCA 1991), in which the court noted that the mere provision
of public funds to the private organization is not an inportant factor in this



anal ysis, although the provision of a substantial share of the capitalization of
the organization is inmportant. See also, Tinmes Publishing Conpany v. Acton, No.
99-8304 (Fla. 13th Cir. C. November 5, 1999) (attorneys retained by individua
county commi ssioners in a crimnal matter were not "acting on behalf of" a
public agency so as to becone subject to the Public Records Act, even though the
board of county conmi ssioners subsequently voted to pay the | egal expenses in
accordance with a county policy providing for reinbursement of |egal expenses to
i ndi vi dual county officers who successfully defend crimnal charges filed

agai nst them arising out of the performance of their official duties).

b. "Totality of factors" test

Recogni zing that "the statute provides no clear criteria for determning
when a private entity is 'acting on behalf of' a public agency," the Suprene
Court adopted a "totality of factors" approach to use as a guide for evaluating
whet her a private entity is subject to Chapter 119, Florida Statutes. News and
Sun- Senti nel Conpany v. Schwab, Twitty & Hanser Architectural Goup, Inc., supra
at 1031. Accord, Menorial Hospital West-Volusia, Inc. v. News-Journa
Corporation, 729 So. 2d 373 (Fla. 1999) (private entities should |ook to the
factors announced in Schwab to determine their possible agency status under
Chapter 119 and under Article I, section 24 of the Florida Constitution).

The factors listed by the Supreme Court include the follow ng:

1) the I evel of public funding;
2) conm ngl i ng of funds;
3) whet her the activity was conducted on publicly-owned property;
4) whet her services contracted for are an integral part of the
public agency's chosen deci si on-nmaki ng process;
5) whet her the private entity is performng a governmental function or
a function which the public agency ot herw se woul d perform
6) the extent of the public agency's involvenment with, regulation
of , or control over the private entity;
7) whet her the private entity was created by the public agency;
8) whet her the public agency has a substantial financial interest in
the private entity;
9) for whose benefit the private entity is functioning.
C. Private entities created pursuant to | aw or by public
agenci es

The fact that a private entity is incorporated as a nonprofit corporation
is not dispositive as to its status under the Public Records Act. The issue is
whet her the entity is "acting on behalf of" an agency. This office has issued
nunerous opi nions advising that if a nonprofit entity is established by law, it
is subject to Chapter 119 disclosure requirenents. The follow ng are sone
exanpl es of entities created pursuant to | aw or ordinance which this office has
determ ned to be subject to the Public Records Act:

Fl orida Wndstorm Joint Underwriting Association, a private nonprofit
associ ati on established pursuant to a plan adopted by rule of the Departnent of
I nsurance in accordance with statutory authorization--Op. Att'y Gen. Fla. 94-32
(1994);

South Florida Fair and Pal m Beach County Expositions, Inc., created pursuant to
Chapter 616, Florida Statutes--Op. Att'y Gen. Fla. 95-17 (1995);



Sunshine State One-Call of Florida, Inc, created as a not-for-profit corporation
pursuant to section 556.103, Florida Statutes--Op. Att'y Gen. Fla. 94-34 (1994).

See also, Op. Att'y Gen. Fla. 99-53 (1999) (architectural review conmittee
of a honeowners' association is subject to the Public Records Act where the
conmittee, pursuant to county ordinance, nust review and approve applications
for county building permts).

d. Private entities providing services to public agencies

As stated previously, the nere fact that a private entity is under
contract with, or receiving funds from a public agency is not sufficient,
standing alone, to bring that agency within the scope of the Public Records Act.
See, Stanfield v. Salvation Arny, 695 So. 2d 501, 503 (Fla. 5th DCA 1997)
(contract between Sal vation Army and county to provide services does not in and
of itself subject the organization to Chapter 119 disclosure requirenents).

However, there is a difference between a party contracting with a public
agency to provide services to the agency and a contracting party which provides
services in place of the public body. News-Journal Corporation v. Menoria
Hospital -West Volusia, Inc., 695 So. 2d 418 (Fla. 5th DCA 1997), approved, 729
So. 2d 373 (Fla. 1999). Stated another way, business records of entities which
nerely provide services for an agency to use (such as |egal professiona
services, for exanple) are probably not subject to the open governnent |aws.

Id. But, if the entity contracts to relieve the public body fromthe operation
of a public obligation (such as operating a jail or providing fire protection)
t he open government |aws do apply. 1d.

Thus, in Stanfield v. Salvation Arnmy, 695 So. 2d 501 (Fla. 5th DCA 1997),
the court ruled that the Salvation Arny was subject to the Public Records Act
when it conpletely assumed the responsibility to provide nisdeneanor probation
services pursuant to a contract with Marion County. And see, Putnam County
Humane Society, Inc. v. Wodward, 740 So. 2d 1238 (Fla. 5th DCA 1999) (where
county humane soci ety assuned governmental function pursuant to statute to
i nvestigate acts of aninal abuse and to seize aninals, society's records that
were created and maintai ned pursuant to its statutory authority are subject to
the Public Records Act); and Prison Health Services, Inc. v. Lakel and Ledger
Publ i shi ng Conpany, 718 So. 2d 204 (Fla. 2d DCA 1998), review denied, 727 So. 2d
909 (Fla. 1999) (private prison conpany under contract with sheriff to provide
nedi cal services for inmates at county jail nust release records relating to a
settlenent agreement with an inmate because all of its records that would
normal Iy be subject to the Public Records Act if in the possession of the public
agency, are |ikew se covered by that |law, even though in the possession of the
private corporation).

If a private organization contracting with a public agency is deened to
be an "agency," the terns of Chapter 119, Florida Statutes, are applicable to
those materials made or received by the private organization in the course of
its contract with the public agency. See, Shevin v. Byron, Harless, Schaffer
Reid and Associates, 379 So. 2d 633 (Fla. 1980) (private consultant retained to
conduct confidential enploynment search for city electric authority was an
"agency" for purposes of Chapter 119, Florida Statutes; thus, letters,
menor anda, resunes, and travel vouchers nade or received by consultant in
connection with search were public records); and Wallace v. Guznman, 687 So. 2d
1351, 1353 (Fla. 3d DCA 1997) (public official's assunption that financia
docunents submitted to the agency's consultants, rather than to the agency's



staff, would be exenpt fromdisclosure "clearly was wong," citing to Shevin v.
Byron, Harl ess).

e. Private conpany del egated authority to keep certain
records

In Times Publishing Conmpany v. City of St. Petersburg, 558 So. 2d 487, 494
(Fla. 2d DCA 1990), a private entity (the Wite Sox baseball organization)
refused to allow access to draft | ease documents and other records generated in
connection with negotiations between the Wiite Sox and a city for use of a
nmuni ci pal stadium The court determined that both the Wiite Sox and the city
i mproperly attenpted to circumvent the Public Records Act by agreeing to keep
all negotiation docunents confidential and in the custody of the Wite Sox.
However, the plan to w thhold the docunments from public inspection failed. The
court ruled that both the city and the Wiite Sox had viol ated Chapter 119,
Florida Statutes. See also, Wsner v. City of Tanpa, 601 So. 2d 296 (Fla. 2d
DCA 1992) (city may not allow a private entity to maintain physical custody of
public records [polygraph chart used in police internal affairs investigation]
"to circunvent the public records chapter").

Thus, if a public agency has delegated its responsibility to naintain
records necessary to performits functions, such records will be deemned
accessible to the public. Op. Att'y Gen. Fla. 98-54 (1998) (registration and
di sciplinary records stored in a conputer database naintained by a nationa
securities association which are used by the Departnment of Banki ng and Fi nance
in licensing and regul ating securities deal ers doing business in Florida are
public records). See also, Harold v. Orange County, 668 So. 2d 1010 (Fla. 5th
DCA 1996) (where a county hired a private conpany to be the constructi on nmanager
on a renovation project and del egated to the conpany the responsibility of
mai nt ai ni ng records necessary to show conpliance with a "fairness in procurenent
ordi nance," the company's records for this purpose were public records).

C. WHAT KI NDS OF AGENCY RECORDS ARE SUBJECT TO THE PUBLI C RECORDS ACT?
1. Conput er records

In 1982, the Fourth District Court of Appeal stated that information
stored in a public agency's conputer "is as much a public record as a witten
page in a book or a tabulation in a file stored in a filing cabinet . . . ."
Seigle v. Barry, 422 So. 2d 63, 65 (Fla. 4th DCA 1982), review denied, 431 So.
2d 988 (Fla. 1983). Thus, the Public Records Act includes conputer records as
wel | as paper docunents, tape recordings, and other nore tangible materials.

See, e.g., Op. Att'y Gen. Fla. 98-54 (1998) (applications and disciplinary
reports maintained in a conputer systemoperated by a national securities

deal ers associ ation which are received electronically by state agency for use in
licensing and regul ating securities dealers doing business in Florida are public
records subject to Chapter 119); Op. Att'y Gen. Fla. 91-61 (1991) (conputer data
software disk is a public record); Op. Att'y Gen. Fla. 89-39 (1989) (information
stored in conputer utilized by county conm ssioners to facilitate and conduct
their official business is subject to Chapter 119, Florida Statutes); and Op.
Att'y Gen. Fla. 85-03 (1985) (conputer tapes are public records).

Thus, conputerized public records are governed by the same rule as witten
docunents and other public records --the records are subject to public
i nspection unless a statutory exenption exists which renpves the records from
di scl osure. Cf., AGD 90-04, stating that a county official is not authorized to
assign the county's right to a public record (a computer program devel oped by a



former enpl oyee while he was working for the county) as part of a settlenent of
a lawsuit agai nst the county.

a. "E-Mail"

"E-mai | " nessages nmade or received by agency enployees in connection with
of ficial business are public records and subject to disclosure in the absence of
a statutory exenption frompublic inspection. Op. Att'y Gen. Fla. 96-34 (1996).
Such messages are subject to the statutory restrictions on destruction of public
records, which require agencies to adopt a schedule for the disposal of records
no | onger needed. 1d. See, section 257.36(6), Florid Statutes, stating that a
public record may be destroyed only in accordance with retention schedul es
est abl i shed by the Division of Library and Information Services of the
Department of State. |Id.

b. Formatting issues

Each agency that maintains a public record in an el ectronic recordkeeping
system shall provide to any person, pursuant to Chapter 119, a copy of any
public record in that systemwhich is not exenpted by |law from public
di scl osure. Section 119.083(5), Florida Statutes. An agency that nmaintains a
public record in an electronic recordkeepi ng system nust provide a copy of the
record in the medi umrequested by the person making a Chapter 119 demand, if the
agency naintains the record in that nmedium and the fee charged shall be in
accordance with Chapter 119, Florida Statutes. Id. Thus, a custodian of public
records must, if asked for a copy of a conputer software di sk used by an agency,
provide a copy of the disk inits original format; a typed transcript would not
satisfy the requirenents of section 119.07(1), Florida Statutes. Op. Att'y GCen.
Fla. 91-61 (1991).

However, an agency is not generally required to reformat its records to
nmeet a requestor's particul ar needs. As stated in Seigle v. Barry, the intent
of Ch. 119, Florida Statutes, is "to make available to the public information
which is a matter of public record, in some neaningful form not necessarily
that which the applicant prefers."” 422 So. 2d at 66. Thus, this office
concl uded that a school district was not required to furnish electronic public
records in electronic format other than the standard format routinely naintained
by the district. Op. Att'y Gen. Fla. 97-39 (1997).

Despite the general rule, however, the Seigle court recognized that an
agency may be required to provide access through a specially designed program
prepared by or at the expense of the applicant where:

(1) avai | abl e prograns do not access all of the public records stored in the
conputer's data banks; or

(2) the information in the conputer accessible by the use of avail able
programs woul d include exenpt information necessitating a special programto

del ete such exenpt itens; or

(3) for any reason the formin which the information is proffered does not
fairly and neaningfully represent the records; or

(4) the court determ nes other exceptional circunstances exist warranting this
speci al remedy. 422 So. 2d at 66- 67.

C. Renpt e access

Section 119.085, Florida Statutes, authorizes but does not require
agencies to provide rennte electronic access to public records. However, unless



otherwi se required by |aw, the custodian may charge a fee for renbte el ectronic

access, granted under a contractual arrangenent with a user, which fee may

i nclude the direct and indirect costs of providing such access. Fees for rempte
el ectroni c access provided to the general public nust be in accordance with the

provi sions of section 119.07(1), Florida Statutes.

Section 119.085 al so requires that the custodi an provi de safeguards to
protect the contents of the public records from unauthorized el ectronic access
or alteration and to prevent the disclosure or nodification of those portions of
the records which are exenpt fromdisclosure. See, Inf. Op. to Honorable
Shirley Brown, July 21, 1993 (in providing renmpte electronic access, Departnment
of Hi ghway Safety and Mdtor Vehicles is required to provide certain safeguards,
as required by section 320.05(2), Florida Statutes, prior to release of public
nmotor vehicle registration information).

2. Fi nanci al records

Many agencies prepare or receive financial records as part of their
official duties and responsibilities. As with other public records, these
materials are generally open to inspection unless a specific statutory exenption
exists. See, Op. Att'y Gen. Fla. 96-96 (1996) (financial information submtted
by harbor pilots in support of a pilotage rate increase application is not
exenpt from di scl osure requirenents).

a. Audit reports

The audit report prepared by the Auditor General is a public record when
it has been finalized. Section 11.45(7)(b), Florida Statutes. The audit
wor kpapers and notes are not a public record; however, those workpapers
necessary to support the conputations in the final audit report may be nmde
available by a majority vote of the Legislative Auditing Conmittee after a
public hearing showi ng proper cause. Id. At the conclusion of the audit, the
Audi tor General provides the head of the agency being audited with a list of the
adverse findings so that the agency head nay explain or rebut them before the
report is finalized. Section 11.45(7)(d), Florida Statutes. This |ist of
adverse audit findings is a public record. Op. Att'y Gen. Fla. 79-75 (1979).

The audit report of an internal auditor prepared for or on behalf of a
unit of | ocal governnent becomes a public record when the audit becomes fi nal
Section 119.07(3)(y), Florida Statutes. The audit becones final when the audit
report is presented to the unit of local government; until the audit becones
final, the audit workpapers and notes related to such audit report are
confidential. 1d. Thus, a draft audit report of a county |egal departnent
whi ch was prepared by the clerk of court, acting in her capacity as county
auditor, did not becone subject to disclosure when the clerk subnitted copies of
her draft report to the county adm nistrator for review and response. N cola
v. Baldwin, 715 So. 2d 1161 (Fla. 5th DCA 1998). Pursuant to section
119.07(3)(y), Florida Statutes, the report would becone "final," and hence

subj ect to disclosure, when presented to the county conmmission. |d. The term
"internal auditor" is not defined for purposes of section 119.07(3)(y), Florida
St at ut es. However, the term woul d appear to encompass an official wthin

county government who is responsible under the county code for conducting an
audit. Op. Att'y Gen. Fla. 99-07 (1999). Thus, the exenption would apply to
the M am -Dade | nspector General when conducting audits of county contracts
pursuant to the county code. Id.

b. Bi ds



Section 119.07(3)(m, Florida Statutes, provides an exenption for "seal ed
bi ds or proposal s received by an agency pursuant to invitations to bid or
requests for proposals" until such tinme as the agency provides notice of a
deci sion or intended decision pursuant to section 120.57(3)(a) or within 10 days
after bid or proposal opening, whichever is earlier

C. Budget s

Budget s and wor ki ng papers used to prepare themare nornally subject to
i nspection. Bay County School Board v. Public Enpl oyees Rel ati ons Conmi ssi on
382 So. 2d 747 (Fla. 1st DCA 1980); Warden v. Bennett, 340 So. 2d 977 (Fla. 2d
DCA 1976); City of Gainesville v. State ex. rel. International Association of
Fire Fighters Local No. 2157, 298 So. 2d 478 (Fla. 1st DCA 1974).

d. Per sonal financial records

In the absence of statutory exenption, financial information prepared or
recei ved by an agency is usually subject to Chapter 119, Florida Statutes. See,
Wal  ace v. Guzman, 687 So. 2d 1351 (Fla. 3d DCA 1997) (personal incone tax
returns and financial statenents submtted by public officials as part of an
application to organize a bank are subject to disclosure).

There are sonme specific exenptions, however, that are applicable to
certain payment records or information. Credit card account numbers in the
possession of a state agency, unit of |ocal governnment, or the judicial branch
are confidential and exenpt. Section 215.322(6), Florida Statutes. Bank
account nunbers, credit card numbers and certain insurance information furnished
by an individual pursuant to federal, state, or |ocal housing assistance
prograns are confidential. Section 119.07(3)(cc), Florida Statutes. Bank
account nunbers or debit, charge, or credit card nunbers given to an agency for
t he purpose of paynment of any fee or debt owing are also exempt from public
di scl osure. Section 119.07(3)(z), Florida Statutes.

e. Security interests

Records regardi ng ownership of, or security interests in, registered
public obligations are not open to inspection. Section 279.11, Florida
St at ut es.

f. Tel ephone bills

Records of tel ephone calls nade from agency tel ephones are subject to
di scl osure in the absence of statutory exenption. See, Crespo v. Florida
Entertai nment Direct Support Organization, No. 94-4674 (Fla. 11th Cr. C. Apri
10, 1995) (telephone bills for calls made by agency official open to public
i nspection). Accord, Gllumv. Tines Publishing Conmpany, No. 91-2689-CA (Fla.
6th Cir. C. July 10, 1991). The tel ephone nunbers contained in the schoo
district's records of calls nade on school district tel ephones are public
records even when those calls may be personal and the enpl oyee pays or
rei mburses the school district for the calls. Op. Att'y Gen. Fla. 99-74 (1999).

g. Trade secrets
This office has concluded that the fact that information constitutes a

trade secret under section 812.081 does not, in and of itself, renmpbve it from
the requirenents of the Public Records Act. Op. Att'y Gen. Fla. 92-43 (1992).



Thus, an agency is under a duty to release public records even though such
records may constitute trade secrets when there is no statute making the

i nformati on confidential or exenpt from disclosure under Chapter 119, Florida
Statutes. Op. Att'y Gen. Fla. 95-58 (1995). See also, Op. Att'y Gen. Fla. 97-
87 (1997) (building plans and buil di ng design cal cul ati ons which are | abel ed
"trade secret” and filed with a local building department are not exenpt from
di scl osure)

In Seta Corporation of Boca, Inc. v. Ofice of the Attorney General, 756
So. 2d 1093 (Fla. 4th DCA 2000), the Fourth District upheld a trial court order
requiring a corporation to produce information to the state despite the
corporation's contention that the docunents contained all eged trade secrets.
The appellate court noted that the lower tribunal "w sely provided in the order
requi ring production that the state could not produce any of the information it
recei ves pursuant to a request under the public records |aw wi thout giving
petitioner ten days notice to seek a court order." 756 So. 2d at 1094.

3. I nvestigation records of non | aw enforcenent agencies

In the absence of a specific |egislative exenption, investigative records
made or received by public agencies are open to public inspection pursuant to
Chapter 119, Florida Statutes. State ex rel. Veale v. City of Boca Raton, 353
So. 2d 1194 (Fla. 4th DCA 1977), cert. denied, 360 So. 2d 1247 (Fla. 1978). And
see, Caswell v. Manhattan Fire and Marine |Insurance Conpany, 399 F.2d 417 (5th
Cir. 1968) (ordering that certain investigative records of the State Insurance
Conmi ssi on be produced for inspection under Chapter 119, Florida Statutes).
Accord, Op. Att'y Gen. Fla. 91-75 (1991) (documents containing informtion
conpil ed by school board enpl oyees during an investigation of school district
departments are open to inspection in the absence of statutory exenption); Op.
Att'y Gen. Fla. 85-79 (1985) (interoffice nenoranda, correspondence, inspection
reports of restaurants, grocery stores and other such public prem ses, nuisance
conpl aint records, and notices of violation of public health | aws maintai ned by
county public health units are subject to disclosure in the absence of any
statutory exenption or confidentiality requirenment); and Op. Att'y Gen. Fla. 71-
243 (1971) (inspection reports nmade or received by a school board in connection
with an official investigation constitute public records). Cf., Canney v. Board
of Public Instruction of Alachua County, 278 So. 2d 260 (Fla. 1973) (no quasi-
judicial exception to the Sunshine Law which would allow cl osed door hearings or
del i berati ons when a board or commssion is acting in a "quasi-judicial"
capacity).

Section 119.07(3)(b) through (i), Florida Statutes, contains limted
exenptions fromdisclosure for specified | aw enforcenment records which, absent
statutory authority, do not apply to investigations conducted by agencies
outside the crimnal justice system See, Douglas v. Mchel, 410 So. 2d 936,
939 (Fla. 5th DCA 1982), questions answered and approved, 464 So. 2d 545 (Fl a.
1985) (exenption for "information revealing surveillance techniques or
procedures or personnel” [now found at section 119.07(3)(d)] does not apply to a
hospital's personnel files). See also, Op. Att'y Gen. Fla. 87-51 (1987),
concl udi ng that conplaints from enpl oyees of the Departnent of Labor and
Enpl oyment Security relating to departmental integrity and efficiency do not
constitute crimnal intelligence information or crimnal investigative
i nformation.

4. Litigation records



a. Attorney-client comuni cations subject to Chapter 119,
Fl orida Statutes

The Public Records Act applies to comunications between attorneys and
governmental agencies; there is no judicially created privilege which exenpts
t hese docunents fromdisclosure. Wit v. Florida Power & Light Conpany, 372 So.
2d 420 (Fla. 1979) (only the Legislature and not the judiciary can exenpt
attorney-client comruni cati ons from Chapter 119, Florida Statutes). See also,
City of North Mam v. Mam Herald Publishing Conpany, 468 So. 2d 218 (Fl a.
1985) (al though section 90.502, Florida Statutes, of the Evidence Code
establ i shes an attorney-client privilege for public and private entities, this
evidentiary statute does not renmpve conmuni cati ons between an agency and its
attorney fromthe open inspection requirenents of Chapter 119, Florida
Statutes).

Mor eover, public disclosure of these docunents does not violate the public
agency's constitutional rights of due process, effective assistance of counsel
freedom of speech, or the Supreme Court's exclusive jurisdiction over The
Florida Bar. City of North Mam v. Mam Herald Publishing Conpany, supra.
Accord, Brevard County v. Nash, 468 So. 2d 240 (Fla. 5th DCA 1984); Edelstein v.
Donner, 450 So. 2d 562 (Fla. 3d DCA 1984), approved, 471 So. 2d 26 (Fla. 1985).

b. Limted statutory work product exenption
(1) Scope of exenption

The Suprene Court has ruled that the Legislature and not the judiciary has
exclusive authority to exenpt litigation records fromthe scope of Chapter 119,
Florida Statutes. Wit v. Florida Power & Light Conmpany, 372 So. 2d 420 (Fl a.
1979). Wth the enactment of section 119.07(3)(l), Florida Statutes, the
Legi sl ature has created a narrow exenption for certain litigation work product
of agency attorneys.

Note that this statutory exenption applies to attorney work product that
has reached the status of becoming a public record; as discussed nore
extensively in the section relating to "attorney notes," certain prelimnnary
trial preparation materials, such as handwitten notes for the personal use of
the attorney, are not considered to be within the definitional scope of the term
"public records" and, therefore, are outside the scope of Chapter 119, Florida
Statutes. See, Johnson v. Butterworth, 713 So. 2d 985 (Fla. 1998).

a. Attorney bills and paynments

Only those records which reflect a "nental inpression, conclusion
litigation strategy, or legal theory" are included within the paraneters of the
wor k product exenption. Accordingly, in Op. Att'y Gen. Fla. 85-89 (1985), this
of fice concluded that a contract between a county and a private law firmfor
| egal counsel and docunentation for invoices submtted by such firmto the

county do not fall within the work product exenption. |If the bills and invoices
contain some informati on exenpted by section 119.07(3)(l) -- i.e., "nmenta

i mpression[s], conclusion[s], litigation strateg[ies], or legal theor[ies]," --
the exenmpt material may be del eted and the renmai nder disclosed. 1d. However,

i nfornmati on such as the hours worked or the hourly wage clearly would not fal
within the scope of the exenption. Id.

Thus, an agency which inproperly "blocked out" mobst notations on invoices
prepared in connection with services rendered by and fees paid to attorneys



representing the agency, "inproperly wthheld" nonexenpt naterial when it failed
tolimt its redactions to those itens "genuinely reflecting its 'nenta

i mpression, conclusion, litigation strategy, or legal theory."" Snmith &
WIllianms, P.A v. West Coast Regional Water Supply Authority, 640 So. 2d 216
(Fla. 2d DCA 1994). And see, Op. Att'y Gen. Fla. 00-07 (2000) (records of
outside attorney fee bills received by the county's risk managenent office for

t he defense of the county, as well as its enpl oyees who are sued individually,
for alleged civil rights violations are public records subject to disclosure).

b. I nvesti gati ons

Section 119.07(3)(!1), Florida Statutes, does not create a bl anket
exception to the Public Records Act for all attorney work product. Op. Att'y
Gen. Fla. 91-75 (1991). The exenption is narrower than the work product
privilege recogni zed by the courts for private litigants. Op. Att'y Gen. Fla.
85-89 (1985). In order to qualify for the work product exenption, the records
nmust have been prepared exclusively for or in anticipation of litigation or
adversarial adm nistrative proceedi ngs; records prepared for other purposes my
not be converted into exenpt material sinply because they are also used in or
related to the litigation.

Moreover, only those records which are prepared by or at the express
direction of the agency attorney and reflect "a mental inpression, conclusion
litigation strategy, or legal theory of the attorney or the agency" are exenpt
fromdisclosure until the conclusion of the proceedings. (e.s.) See, Cty of
North Mam v. Man Herald Publishing Conpany, 468 So. 2d 218, 219 (Fla. 1985)
(noting application of exenption to "government agency, attorney-prepared
litigation files during the pendency of litigation"); and City of Mam Beach v.
DeLapp, 472 So. 2d 543 (Fla. 3d DCA 1985) (opposing counsel not entitled to
city's legal nmenoranda as such material is exenpt work product). Conpare, City
of Orlando v. Desjardins, 493 So. 2d 1027, 1028 (Fla. 1986) (trial court must
examine city's litigation file in accident case and prohibit disclosure only of
those records reflecting nmental inpression, conclusion, litigation strategy or
| egal theory of attorney or city).

Thus, a circuit judge refused to apply the exenption to tapes, w tness
statements and interview notes taken by police as part of an investigation of a
drowni ng accident at a city sunmer canmp. Sun-Sentinel Company v. Cty of
Hal | andal e, No. 95-13528(05) (Fla. 17th Cr. C. Cctober 11, 1995). The court,
in the Sun-Sentinel case, also stated that the section 768.28[15][b], Florida
Statutes, exenption for risk managenent files did not apply. See also, Op.
Att'y Gen. Fla. 91-75 (1991) (work product exenption not applicable to documents
generated or received by school district investigators, acting at the direction
of the school board to conduct an investigation of certain school district
departnents).

(2) Conmencenent and ternination of exenption

Unli ke the open neetings exenption in section 286.011(8), Florida
Statutes, for certain attorney-client discussions between a governnental agency
and its attorney, section 119.07(3)(l), Florida Statutes, is not linmted to
records created for pending litigation or proceedings, but applies also to
records prepared "in anticipation of imrinent civil or crimnal litigation or
i mm nent adversarial adm nistrative proceedings." See, Op. Att'y Gen. Fla. 98-
21 (1998), discussing the differences between the public records work product
exenption in section 119.07(3)(l), and the Sunshine Law exenption in section
286. 011.



But, the exenption fromdisclosure provided by section 119.07(3)(!),
Florida Statutes, is tenporary and limted in duration. City of North Mam v.
M am Herald Publishing Co., supra. The exenption exists only until the
"conclusion of the litigation or adversarial admnistrative proceedi ngs" even if
ot her issues renain. Seminole County v. Wod, 512 So. 2d 1000 (Fla. 5th DCA
1987), review denied, 520 So. 2d 586 (Fla. 1988). Cf., New Tines, Inc. v. Ross,
No. 92-5795 CIV 25 (Fla. 11th Cr. C. March 17, 1992), holding that papers in a
closed civil forfeiture file which subsequently becanme part of a crimna
i nvestigation were open to inspection. The court reasoned that the civi
litigation materials could not be considered crimnal investigative information
because the file was closed prior to the commencenent of the crimna
i nvestigation.

For exanple, if the state settles a clai magai nst one conpany accused of
conspiracy to fix prices, the state has concluded the litigation agai nst that
conpany. Thus, the records prepared in anticipation of litigation against that
conpany are no | onger exenpt from di sclosure even though the state has commenced
litigation against the alleged co-conspirator. State v. Coca-Cola Bottling
Conpany of Mam, Inc., 582 So. 2d 1 (Fla. 4th DCA 1990). And see, Tribune
Conpany v. Hardee Menorial Hospital, No. CA-91-370 (Fla. 10th Cir. C. Aug. 19,
1991) (settlenent agreenent not exenpt as attorney work product even though
anot her rel ated case was pendi ng, and agency attorneys feared discl osure of
their assessnment of the nerits of the case and their litigation strategy). Cf.
Prison Health Services, Inc. v. Lakeland Ledger Publishing Conmpany, 718 So. 2d
204 (Fla. 2d DCA 1998), review denied, 727 So. 2d 909 (Fla. 1999) (private
prison conmpany under contract with sheriff to provi de nedical services for
inmates at county jail nust release records relating to a settlenment agreenent
with an inmate because all of its records that would nornmally be subject to the
Public Records Act if in the possession of the public agency, are likew se
covered by that |law, even though in the possession of the private corporation).

The Legi sl ature has, however, established specific exenptions which
address di sclosure of sonme risk managenent files when other related clains
remain. See, e.g. section 768.28(15), Florida Statutes, providing an exenption
for claimfiles maintained by agencies pursuant to a ri sk managenent program for
tort liability until the termination of the litigation and settlenment of al
clains arising out of the sane incident. The exenption afforded by section
768.28(15)(d), Florida Statutes, however, is limted to tort clains for which
the agency may be liable under section 768.28, Florida Statutes, and does not
apply to federal civil rights actions under 42 U.S.C. section 1983. Ops. Att'y
Gen. Fla. 00-20 and 00-07. And see, Op. Att'y Gen. Fla. 92-82 (1992) (open
neeti ngs exenption provided by section 768.28, Florida Statutes, applies only to
neetings held after a tort claimis filed with the risk managenent progran)

Regardi ng draft settlements received by an agency in litigation, a circuit
court has held that draft settlement agreenments furnished to a state agency by a
federal agency were public records despite the departnent's agreenment with the
federal agency to keep such docunents confidential. Florida Sugar Cane League,
Inc. v. Department of Environnental Regul ation, No. 91-2108 (Fla. 2d Cr. C
Sept. 20, 1991), affirmed, 606 So. 2d 1267 (Fla. 1st DCA 1992). And see,
Fl ori da Sugar Cane League, Inc. v. Florida Departnent of Environmental
Regul ation, No. 91-4218 (Fla. 2d Cir. C. June 5, 1992) (technical docunments or
data which were not prepared for the purpose of carrying litigation forward but
rather were jointly authored anong adversaries to pronpote settlenment are not
exenpted as attorney work product).



cC. Attorney notes

Relying on its conclusion in Shevin v. Byron, Harless, Schaffer, Reid and
Associ ates, Inc., 379 So. 2d 633 (Fla. 1980), the Florida Suprene Court has
recogni zed that "not all trial preparation materials are public records.” State
v. Kokal, 562 So. 2d 324, 327 (Fla. 1990). In Kokal, the Court approved the
decision of the Fifth District in Orange County v. Florida Land Co., 450 So. 2d
341, 344 (Fla. 5th DCA), review denied, 458 So. 2d 273 (Fla. 1984), which
descri bed certain docunents as not within the term'public records.'

Simlarly, in Johnson v. Butterworth, 713 So. 2d 985 (Fla. 1998), the
Court ruled that "outlines, tine |ines, page notations regarding information in
the record, and other simlar itenms" in the case file, did not fall within the
definition of public record, and thus were not subject to disclosure.. See
al so, Lopez v. State, 696 So. 2d 725 (Fla. 1997) (handwritten notes dealing with
trial strategy and cross exani nation of w tnesses, not public records); and
Atkins v. State, 663 So. 2d 624 (Fla. 1995) (notes of state attorney's
i nvestigations and annot ated phot ocopi es of decisional case |aw, not public
records).

By contrast, documents prepared to communi cate, perpetuate, or formalize
know edge constitute public records and are, therefore, subject to disclosure in
t he absence of statutory exenption. See, Byron, Harless, Schaffer, Reid &
Associ ates, Inc., 379 So. 2d 633, 640 (Fla. 1980), in which the Court noted that
"[i]nter-office nmenoranda and intra-office nmenoranda conmunicating informtion
fromone public enployee to another or nerely prepared for filing, even though
not a part of an agency's later, formal public product, woul d nonethel ess
constitute public records inasnuch as they supply the final evidence of
know edge obtained in connection with the transaction of official business.”

Thus, in Orange County v. Florida Land Company, supra, the court concl uded
that trial preparation materials consisting of interoffice and intraoffice
menor anda comuni cating i nformati on from one public enpl oyee to another or
nerely prepared for filing, even though not part of the agency's fornal work
product, were public records. As public records, such circulated tria
preparation materials mght be exenpt from disclosure pursuant to section
119.07(3)(l), Florida Statutes, while the litigation is ongoing; however, once
the case is over the materials would be open to inspection.

5. Per sonnel records

The general rule with regard to personnel records is the sanme as for other
public records; unless the Legislature has expressly exenpted an agency's
personnel records fromdi sclosure or authorized the agency to adopt rules
limting access to such records, personnel records are subject to public
i nspection under section 119.07(1), Florida Statutes. Mchel v. Douglas, 464
So. 2d 545 (Fla. 1985).

a. Privacy concerns

The courts have rejected claims that constitutional privacy interests
operate to shield agency personnel records fromdisclosure. See, Mchel v.
Dougl as, 464 So. 2d 545, 546 (Fla. 1985), holding that the state constitution
"does not provide a right of privacy in public records" and that a state or
federal right of disclosural privacy does not exist. Additionally, the
judiciary has refused to deny access to personnel records based on cl ains that
the rel ease of such information could prove enbarrassing or unpl easant for the



enpl oyee. See, News-Press Publishing Conpany, Inc. v. Gadd, 388 So. 2d 276
(Fla. 2d DCA 1980), stating that a court is not free to consider public policy
guestions regarding the relative significance of the public's interest in

di scl osure and danage to an individual or institution resulting from such

di scl osure

b. Conditions for inspection of personnel records

An agency is not authorized to unilaterally inpose special conditions for
the inspection of personnel records. An autonmatic delay in the production of
such records is invalid. Tribune Conpany v. Cannella, 458 So. 2d 1075 (Fl a.
1984), appeal dism ssed sub nom, DePerte v. Tribune Conpany, 105 S.Ct. 2315
(1985) (automatic 48 hour del ay unauthorized by Chapter 119, Florida Statutes).

Absent a statutory exenption for such records, a city may not agree to
renove counseling slips and witten reprinmands from an enpl oyee's personnel file
and mai ntain such docunents in a separate disciplinary file. Op. Att'y Gen.
Fla. 94-54 (1994). Similarly, an agency is not authorized to "seal"

di sciplinary notices and thereby renove such notices fromdisclosure under the
Public Records Act. Op. Att'y Gen. Fla. 94-75 (1994). Cf., section
69.081(8)(a), Florida Statutes, providing, subject to |imted exceptions, that
any portion of an agreement or contract which has the purpose or effect of
concealing information relating to the settlement or resolution of a claim
against the state or its subdivisions is "void, contrary to public policy, and
may not be enforced.”

C. Col I ecti ve bargai ni ng

A col |l ective bargai ni ng agreenent between a public enployer and its
enpl oyees may not validly nake the personnel records of public enployees
confidential or exenpt the same fromthe Public Records Act. Op. Att'y Gen.
Fla. 77-48 (1977). Thus, enpl oyee grievance records are di scl osabl e even though
classified as confidential in a collective bargai ning contract because "to all ow
the elimnation of public records fromthe nmandate of Chapter 119 by private
contract woul d sound the death knell of the Act."

Section 447.605(3), Florida Statutes, provides an exenption for "work
products devel oped by the public enployer in preparation for negotiations, and
during negotiations." The exenption is limted and does not renpve budgetary
or fiscal information fromthe purview of Chapter 119, Florida Statutes. See,
Bay County School Board v. Public Enpl oyees Rel ati ons Conm ssion, 382 So. 2d
747, 749 (Fla. 1st DCA 1980), noting that "[r]ecords which are prepared for
ot her purposes do not, as a result of being used in negotiations, conme within
t he exenption of section 447.605(3)."

D. TO WHAT EXTENT MAY AN AGENCY REGULATE OR LIM T | NSPECTI ON AND
COPYI NG OF PUBLI C RECORDS?

1. May an agency inpose its own restrictions on access to or
copyi ng of public records?

Any | ocal enactment or policy which purports to dictate additiona
conditions or restrictions on access to public records is of dubious validity
since the legislative scheme of the Public Records Act has preenpted any |oca
regul ation of this subject. See, Tribune Conpany v. Cannella, 458 So. 2d 1075
(Fla. 1984), appeal dism ssed sub nom, DePerte v. Tribune Company, 105 S.C
2315, (1985).



2. What agency enpl oyees are responsi ble for responding to public
records requests?

Section 119.021, Florida Statutes, provides that the elected or appointed
state, county, or municipal officer charged with the responsibility of
mai nt ai ni ng the of fi ce having public records, or his or her designee, shall be
t he custodian of the public records. However, this statute does not alter the
"duty of disclosure" inposed by section 119.07(1), Florida Statutes, upon
"[e]very person who has custody of a public record.” Puls v. City of Port St
Lucie, 678 So. 2d 514 (Fla. 4th DCA 1996). |[Enphasis supplied by the court].

Thus, the term "custodi an" for purposes of the Public Records Act refers
to all agency personnel who have it within their power to rel ease or comruni cate
public records. Mntus v. Cty of West Pal mBeach, 711 So. 2d 1359 (Fla. 4th
DCA 1998), citing to, Wllians v. City of Mnneola, 575 So. 2d 683, 687 (Fla.
5th DCA 1991). But, "the nmere fact that an enpl oyee of a public agency
temporarily possesses a document does not necessarily nean that the person has
custody as defined by section 119.07." M ntus, supra, at 1361

3. What individuals are authorized to i nspect and receive copies
of public records?

Section 119.01, Florida Statutes, provides that "[i]t is the policy of
this state that all state, county, and municipal records shall be open for
personal inspection by any person." (e.s.) A former state citizenship
requi renent was deleted fromthe law in 1975.

4, Must an individual show a "special interest” or "legitimte
interest"” in public records before being allowed to inspect or copy sane?

No. Chapter 119, Florida Statutes, requires no showi ng of purpose or
"special interest" as a condition of access to public records. See, State ex
rel. Davis v. McMIlan, 38 So. 666 (Fla. 1905) (abstract conpani es may copy
docunents fromthe clerk's office for their own use and sell copies to the
public for a profit); Booksmart Enterprises, Inc. v. Barnes & Noble Coll ege
Bookstores, Inc., 718 So. 2d 227, 228 at n.2 (Fla. 3d DCA 1998) ("Booksmart's
reason for wanting to view and copy the docunents is irrelevant to the issue of
whet her the docunents are public records").

5. May an agency refuse to allow inspection or copying of public
records on the grounds that the request for such records is "overbroad" or |acks
particularity?

No. The custodian is not authorized to deny a request to inspect and/or
copy public records because of a lack of specifics in the request. See, Lore
v. Smith, 464 So. 2d 1330, 1332 (Fla. 2d DCA 1985), review denied, 475 So. 2d
695 (Fla. 1985), recognizing that the "breadth of such right [to inspect] is
virtually unfettered, save for the statutory exenptions . "

6. VWhen nust an agency respond to a public records request?

The Public Records Act does not contain a specific tine [imt (such as 24
hours or 10 days) for conpliance with public records requests. The Florida
Supreme Court has stated that the only delay in producing records permtted
under Chapter 119, Florida Statutes, is the reasonable tine allowed the
custodian to retrieve the record and del ete those portions of the record the



custodi an asserts are exenpt. Tribune Conpany v. Cannella, 458 So. 2d 1075
(Fla. 1984), appeal dism ssed sub nom, DePerte v. Tribune Conpany, 105 S.C
2315 (1985).

A muni ci pal policy which provides for an autonatic delay in the production
of public records is inpermssible. Tribune Conpany v. Cannella, 458 So. 2d
1075 (Fla. 1984), appeal dism ssed sub nom, Deperte v. Tribune Conmpany, 105
S.Ct. 2315 (1985). Thus, an agency is not authorized to delay inspection of
personnel records in order to allow the enployee to be present during the
i nspection of his records. Tribune Conpany v. Cannella, supra. Simlarly, this
of fice has advised that a board of trustees of a police pension fund may not
delay release of its records until such time as the request is submitted to the
board for a vote. Op. Att'y Gen. Fla. 96-55 (1996).

An agency's unreasonabl e and excessive delays in producing public records
can constitute an unlawful refusal to provide access to public records. Town of
Manal apan v. Rechler, 674 So. 2d 789 (Fla. 4th DCA 1996), review denied, 684 So.
2d 1353 (Fla. 1996).

An agency is not authorized to establish an arbitrary tinme period during
whi ch records may or nay not be inspected. Op. Att'y Gen. Fla. 81-12 (1981).

7. May an agency require that a request to examine or copy public
records be made in witing or require that the requestor furni sh background
information to the custodi an?

No. Nothing in Chapter 119, Florida Statutes, requires that a requesting
party make a demand for public records in person or in witing. If a public
agency believes that it is necessary to provide witten docunentation of a
request for public records, the agency nay require that the custodi an conplete
an appropriate formor docurment; however, the person requesting the records
cannot be required to provide such docunmentation as a precondition to the
granting of the request to inspect or copy public records. See, Sullivan v.
City of New Port Richey, No. 86-1129CA (Fla. 6th Cir. C. My 22, 1987),
af firmed, 529 So. 2d 1124 (Fla. 2d DCA 1988), noting that a denandant's failure
to conplete a city formrequired for access to docunents did not authorize the
custodian to refuse to honor the request to inspect or copy public records.

8. I's an agency required to give out information from public
records or to otherw se produce records in a particular formas demanded by the
requestor?

A custodian is not required to give out information fromthe records of
his office. Op. Att'y Gen. Fla. 80-57 (1980). The Public Records Act does not
require a town to produce an enpl oyee, such as the financial officer, to answer
guestions regarding the financial records of the town. Op. Att'y Gen. Fla. 92-
38 (1992). Nor is the clerk of court required to provide an inmate with a |ist
of docunents froma case file which may be responsive to sone forthcom ng
request. Whotton v. Cook, 590 So. 2d 1039 (Fla. 1st DCA 1991).

9. May an agency refuse to conply with a request to inspect or
copy the agency's public records on the grounds that the records are not in the
physi cal possession of the custodi an?

No. An agency is not authorized to refuse to allow inspection of public
records on the grounds that the docunents have been placed in the actua
possessi on of an agency or official other than the records custodian. See,



Tober v. Sanchez, 417 So. 2d 1053 (Fla. 3d DCA 1982), review denied sub nom,
Met ropol i tan Dade County Transit Agency v. Sanchez, 426 So. 2d 27 (Fla. 1983)
(official charged with nmaintenance of records may not transfer actual physica
custody of records to county attorney and thereby avoid conpliance with request
for inspection under Chapter 119, Florida Statutes).

10. May an agency refuse to allow access to public records on the
grounds that the records are al so maintai ned by anot her agency?

No. The fact that a particular record is al so maintai ned by anot her
agency does not relieve the custodian of the obligation to permt inspection and
copying in the absence of an applicable statutory exenption. Op. Att'y Gen.

Fla. 86-69 (1986).

11. In the absence of express |egislative authorization, nmay an
agency refuse to allow public records nade or received in the normal course of
busi ness to be inspected or copied if requested to do so by the maker or sender
of the document?

No. To allow the maker or sender of docunents to dictate the
ci rcunst ances under which the docunments are to be deenmed confidential would
permit private parties as opposed to the Legislature to determine which public
records are subject to disclosure and which are not. Such a result would
contravene the purpose and terns of Chapter 119, Florida Statutes. See,
Browning v. Walton, 351 So. 2d 380 (Fla. 4th DCA 1977) (a city cannot refuse to
al | ow i nspection of records containing the names and addresses of city enpl oyees
who have filled out forms requesting that the city maintain the confidentiality
of all material in their personnel files). Cf., H Il v. Prudential Ins. Co. of
America, 701 So. 2d 1218 (Fla. 1st DCA 1997), review denied, 717 So. 2d 536
(Fla. 1998) (mmterials obtained by state agency from anonynous sources during
the course of its investigation of an insurance conpany were public records and
subj ect to disclosure in the absence of statutory exenption, notw thstanding the
conpany's contention that the records were "stolen" or "m sappropriated"
privileged docunents that were delivered to the state without the conpany's
per m ssion).

Simlarly, it has been held that an agency "cannot bargain away its Public
Records Act duties with promises of confidentiality in settlement agreements."”
The Tribune Conpany v. Hardee Menorial Hospital, No. CA-91-370 (Fla. 10th Cir.
. Aug. 19, 1991), stating that a confidentiality provision in a settlenent
agreement which resolved litigation against a public hospital did not renove the
docunent fromthe Public Records Act. Cf., section 69.081(8), Florida Statutes,
part of the "Sunshine in Litigation Act," providing, subject to certain
exceptions, that any portion of an agreenent which conceals information relating
to the settlement or resolution of any claimor action against an agency is
void, contrary to public policy, and may not be enforced, and requiring that
settl enent records be maintained in conpliance with Chapter 119, Florida
St at ut es.

12. Must an agency state the basis for its refusal to release an
exenpt record?

Yes. Section 119.07(2)(a), Florida Statutes, states that a custodian of a
public record who contends that a record or part of a record is exenpt from
i nspection must state the basis for the exenption, including the statutory
citation to the exenption. Additionally, upon request, the custodian nust state
inwiting and with particularity the reasons for the conclusion that the record



is exenpt frominspection. Id. See, Weeks v. Golden, 764 So. 2d 633 (Fla. 1st
DCA 2000) (agency's response that it had provided all records "with the
exception of certain information relating to the victinl deemed inadequate
because the response "failed to

identify with specificity either the reasons why the records were believed to
be exenpt, or the statutory basis for any exenption"). Cf., Cty of St
Petersburg v. Romine, 719 So. 2d 19, 21 (Fla. 2d DCA 1998), noting that the
Public Records Act "may not be used in such a way as to obtain information that
t he Legi sl ature has decl ared must be exenpt from di scl osure.”

13. May an agency refuse to allow inspection and copying of an
entire public record on the grounds that a portion of the record contains
i nformati on which is exenpt from disclosure?

No. Where a public record contains sone information which is exenpt from
di scl osure, section 119.07(2)(a), Florida Statutes, requires the custodi an of
t hat docunent to delete or excise only that portion or portions of the record
for which an exenption is asserted and to provide the remainder of the record
for exam nation. See, Ccala Star Banner Corp. v. MGhee, 643 So. 2d 1196 (Fl a.
5th DCA 1994) (city nay redact confidential identifying information frompolice
report but nust produce the rest for inspection). The fact that an agency
believes that it would be inpractical or burdensone to redact confidentia
information fromits records does not excuse nonconpliance with the mandates of
the Public Records Act. Op. Att'y Gen. Fla. 99-52 (1999).

14. May an agency refuse to allow inspection of public records
because the agency believes disclosure could violate privacy rights?

It is well established in Florida that "neither a custodian of records nor
a person who is the subject of a record can claima constitutional right of
privacy as a bar to requested inspection of a public record which is in the
hands of a government agency." WIlliams v. City of Mnneola, 575 So. 2d 683,
687 (Fla. 5th DCA), review denied, 589 So. 2d 289 (Fla. 1991).

15. VWhat is the liability of a custodian for rel ease of public
records?

It has been held that there is nothing in Chapter 119, Florida Statutes,
indicating an intent to give private citizens a right to recovery for
negligently maintaining and providing information from public records.
Friedberg v. Town of Longboat Key, 504 So. 2d 52 (Fla. 2d DCA 1987).

However, a custodian is not protected against tort liability resulting
fromthat person intentionally comrunicating public records or their contents to
soneone outside the agency which is responsible for the records unless the
person inspecting the records has nmade a bona fide request to inspect the
records or the comunication is necessary to the agency's transaction of its
of ficial business. WIllianms v. City of Mnneola, 575 So. 2d 683 (Fla. 5th DCA),
revi ew denied, 589 So. 2d 289 (Fla. 1991).

E. WHAT | S THE LEGAL EFFECT OF STATUTORY EXEMPTI ONS FROM DI SCLOSURE?
1. Exenptions are strictly construed
The Public Records Act is to be liberally construed in favor of open

government, and exenptions fromdisclosure are to be narrowWy construed so they
are limted to their stated purpose. Krischer v. D Amato, 674 So. 2d 909 (Fl a.



4t h DCA 1996); Semi nole County v. Wod, 512 So. 2d 1000 (Fla. 5th DCA 1987),
revi ew denied, 520 So. 2d 586 (Fla. 1988). And see, Halifax Hospital Mdica
Center v. News-Journal Corporation, 724 So. 2d 567 (Fla. 1999) (1995 exenption
to the Sunshine Law for certain hospital board meetings rul ed unconstitutiona
because it did not neet the constitutional standard for exenptions set forth in
article |, section 24[b] and [c], Florida Constitution).

An agency cl aim ng an exenption from di scl osure bears the burden of
proving the right to an exenption. See, Florida Freedom Newspapers, Inc. v.
Denpsey, 478 So. 2d 1128 (Fla. 1st DCA 1985).

2. Rel ease or transfer of confidential or exenpt records

It is inmportant to note that there is a difference between those records
the Legislature has determ ned to be exenpt fromthe nmandatory public inspection
requi renents of section 119.07(1), Florida Statutes, and those which are exenpt
and confidential. |If the Legislature nakes certain information confidenti al
with no provision for its release such that its confidential status will be
mai nt ai ned, such information may not be rel eased to anyone other than to the
persons or entities designated in the statute. See, Op. Att'y Gen. Fla. 89-12
(1989) (Departnent of Business and Professional Regul ation prohibited from
rel easing patient records or information identifying a patient by name to | aw
enf orcenent agency or other regul atory agency).

On the other hand, if the records are not nmade confidential but are sinply
exenpt fromthe mandatory di sclosure requirements in section 119.07(1), Florida
Statutes, the agency is not prohibited fromdisclosing the docunents in al
circunmstances. See, WIlliams v. City of Mnneola, 575 So. 2d 683 (Fla. 5th
DCA), review denied, 589 So. 2d 289 (Fla. 1991), in which the court observed
that pursuant to section 119.07(3)(d), Florida Statutes, [now section
119.07(3)(b), Florida Statutes] "active crimnal investigative information" was
exenpt fromthe requirenent that public records be nade avail able for public
i nspection. However, as stated by the court, "the exenption does not prohibit
t he showi ng of such information." 575 So. 2d at 686.

In City of Riviera Beach v. Barfield, 642 So. 2d 1135 (Fla. 4th DCA 1994),
revi ew denied, 651 So. 2d 1192 (Fla. 1995), the court stated that when a
crimnal justice agency transfers exenpt information to another crimnal justice
agency, the information retains its exenpt status. And see, Ragsdale v. State,
720 So. 2d 203, 206 (Fla. 1998) ("the focus in determ ning whet her a docunent
has lost its status as a public record nust be on the policy behind the
exenption and not on the sinple fact that the information has changed agency
hands") .

F. TO WHAT EXTENT DCES FEDERAL LAW PREEMPT STATE LAW REGARDI NG PUBLI C
| NSPECTI ON OF RECORDS?

The general rule is that records which woul d otherw se be public under
state | aw are unavail able for public inspection only when there is an absol ute
conflict between federal and state law relating to confidentiality of records.

If a federal statute requires particular records to be closed and the state is
clearly subject to the provisions of such statute, then pursuant to the
Supremacy Cl ause of the United States Constitution, Article VI, section 2,
United States Constitution, the state nust keep the records confidential. State
ex rel. Cumrer v. Pace, 159 So. 679 (Fla. 1935); Ops. Att'y Gen. Fla. 90-102
(1990), 85-3 (1985), 81-101 (1981), 80-31 (1980), 74-372 (1974), and 73-278
(1973).



In a nore recent decision, an appellate court ruled that tenant records of
a public housing authority are not exenpt, by reason of the Federal Privacy Act,
from disclosure otherwi se required by the Florida Public Records Act. Housing
Authority of the City of Daytona Beach v. Gomillion, 639 So. 2d 117 (Fla. 5th
DCA 1994). And see, Wallace v. Guzman, 687 So. 2d 1531 (Fla. 3d DCA 1997)
(exemptions fromdisclosure in Federal Freedom of Information Act apply to
docunents in the custody of federal agencies; the Act is not applicable to state
agenci es).

G WHAT FEES MAY LAWFULLY BE | MPOSED FOR | NSPECTI NG AND COPYI NG PUBLI C
RECORDS

1. VWhen may an agency charge a fee for the nmere inspection of
public records?

As noted in Op. Att'y Gen. Fla. 85-03 (1985), providing access to public
records is a statutory duty inposed by the Legislature upon all record
custodi ans and shoul d not be considered a profit-naking or revenue-generating
operation. Thus, public information nust be open for inspection wthout charge
unl ess otherwi se expressly provided by law. See, State ex rel. Davis v.
McM I 1an, 38 So. 666 (Fla. 1905).

Section 119.07(1)(b), Florida Statutes, authorizes the inposition of a
speci al service charge when the nature or volume of public records to be
i nspected is such as to require extensive use of information technol ogy
resources, or extensive clerical or supervisory assistance, or both. The charge
nmust be reasonabl e and based on the | abor or conputer costs actually incurred by
t he agency. Thus, an agency may adopt a policy inposing a reasonabl e specia
servi ce charge based on the actual |abor cost (base hourly salary) for personne
who are required, due to the nature or volume of a public records request, to
saf eguard such records fromloss or destruction during their inspection. Op.
Att'y Gen. Fla. 00-11 (2000). In doing so, however, the county's policy should
refl ect no nore than the actual cost of the personnel's tine and be sensitive to
accommodating the request in such a way as to ensure unfettered access while
saf equardi ng the records. 1d.

2. I s an agency required to provide copies of public records if
asked, or may the agency allow inspection only?

Section 119.07(1), Florida Statutes, provides that the custodi an shal
furnish a copy or a certified copy of a public record upon payment of the fee
prescribed by law. See, Fuller v. State ex rel. O Donnell, 17 So. 2d 607 (Fla.
1944) ("The best-reasoned authority in this country holds that the right to
i nspect public records carries with it the right to nake copies.")

3. VWat fees nmy be charged for copies?

Chapter 119 does not prohibit agencies from providing infornmational copies
of public records wthout charge. Op. Att'y Gen. Fla. 90-81 (1990). An agency
may, however, charge a fee for copies provided that the anbunt of the fee does
not exceed that authorized by Chapter 119, Florida Statutes, or established
el sewhere in the statutes for a particular record. See, Roesch v. State, 633
So. 2d 1, 3 (Fla. 1993) (indigent inmate not entitled to receive copies of
public records free of charge nor to have original state attorney files mail ed
to himin prison; prisoners are "in the sanme position as anyone el se seeking
public records who cannot pay" the required costs).



If no fee is prescribed el sewhere in the statutes, section 119.07(1)(a),
Florida Statutes, authorizes the custodian to charge a fee of up to 15 cents
per one-sided copy for copies that are 14 inches by 8 " inches or less. An
agency nay charge no nore than an additional 5 cents for each two-sided
duplicated copy. A charge of up to $1.00 per copy nay be assessed for a
certified copy of a public record.

For other copies, the charge is linmted to the actual cost of duplication
of the record. Section 119.07(1)(a), Florida Statutes. The phrase "actual cost
of duplication" is defined to nean "the cost of the material and supplies used
to duplicate the record, but it does not include the |abor cost and overhead
cost associated with such duplication.” 1d. An exception, however, exists for
copi es of county maps or aerial photographs supplied by county constitutiona
of ficers which may include a reasonable charge for the | abor and overhead
associated with their duplication. 1d. And see, the discussion on the specia
service charge

4, May an agency charge for travel costs, search fees,
devel opnent costs and other incidental costs?

Wth the exception of county naps or aerial photographs supplied by county
constitutional officers, section 119.07(1)(a), Florida Statutes, does not
aut horize the addition of overhead costs such as utilities or other office
expenses to the charge for public records. AGO 99-41. Thus, an agency nay not
charge for travel tine and retrieval costs for public records stored off-
prem ses. Op. Att'y Gen. Fla. 90-07 (1990)

Simlarly, an agency nmay not charge fees designed to recoup the origina
cost of developing or producing the records. Op. Att'y Gen. Fla. 88-23 (1988)
(state attorney not authorized to inpose a charge to recover part of costs
incurred in production of a training program the fee to obtain a copy of the
vi deot ape of such programis Iimted to the actual cost of duplication of the
tape). And see, State, Departnment of Health and Rehabilitative Services v.
Sout hpoi nte Pharmacy, 636 So. 2d 1377, 1382 (Fla. 1st DCA 1994) (once a
transcript of an admi nistrative hearing is filed with the agency, the transcript
becomes a public record regardl ess of who ordered the transcript or paid for the
transcription; the agency can charge neither the parties nor the public a fee
t hat exceeds the charges authorized in section 119.07[1], Florida Statutes).

5. VWhen may an agency charge a special service charge for
ext ensi ve use of clerical or supervisory |abor or extensive information
t echnol ogy resources?

Section 119.07(1)(b), Florida Statutes, states that if the nature or
vol ume of public records to be inspected or copied requires the extensive use of
i nformati on technol ogy resources or extensive clerical or supervisory
assi stance, or both, the agency may charge a reasonabl e service charge based on
the cost actually incurred by the agency for such extensive use of information
technol ogy resources or personnel. Cf., Cone & Graham Inc. v. State, No. 97-
4047 (Fla. 2d Cir. C. Cctober 7, 1997) (an agency's decision to "archive" ol der
e-mai | nessages on tapes so that they could not be retrieved or printed w thout
a systens programer was anal ogous to an agency's decision to store records off-
prem ses in that the agency rather than the requestor nust bear the costs for
retrieving the records and review ng them for exenptions).



Mor eover, the statute nmandates that the special service charge be
"reasonable." See, Carden v. Chief of Police, 696 So. 2d 772, 773 (Fla. 2d DCA
1996), stating that an "excessive charge" under section 119.07(1)(b), Florida
Statutes, "could well serve to inhibit the pursuit of rights conferred by the
Public Records Act."

Section 119.07(1)(b), Florida Statutes, does not contain a definition of
the term"extensive." 1In 1991, a divided First District Court of Appeal upheld
a hearing officer's order rejecting an i nmate challenge to a Departnent of
Corrections (DOC) rule that defined "extensive" for purposes of the specia
service charge. Florida Institutional Legal Services, Inc. v. Florida
Department of Corrections, 579 S. 2d 267 (Fla. 1st DCA), review denied, 592 So.
2d 680 (Fla. 1991). The agency rule defined "extensive" to nmean that it would
take nmore than 15 minutes to locate, review for confidential information, copy
and refile the requested material. Judge Zehner dissented, saying that the rule
was i nconsistent with |egislative intent and exceeded the agency's del egat ed
aut hority under section 119.07 (1)(b), Florida Statutes.

In Iight of the lack of clear direction in the statute as to the neaning
of the term "extensive" and the possible Iimted application of the
Institutional Legal Services case, it nmay be prudent for agencies to define
"extensive" in a manner that is consistent with the purpose and intent of the
Public Records Act and that does not constitute an unreasonabl e infringement
upon the public's statutory and constitutional right of access to public
records.

An agency is not ordinarily authorized to charge for the cost to review
records for statutorily exenpt material. Op. Att'y Gen. Fla. 84-81 (1984).
However, the special service charge may be inposed for this work if the volune
of records and the nunber of potential exenptions nake review and redaction of
the records a tinme-consuming task. See, Florida Institutional Legal Services
v. Florida Department of Corrections, 579 So. 2d at 269. And see, Herskovitz v.
Leon County, No. 98-22 (Fla. 2d Cr. C. June 9, 1998), noting that "it would
not be unreasonable in these types of cases [involving many docurments and
several different exenptions] to charge a reasonable special fee for the
supervi sory personnel necessary to properly review the materials for possible
application of exenptions."

In State v. Gudinas, No. CR 94-7132 (Fla. 9th Cir. C. June 1, 1999), the
court approved an agency's charge for providing copies in response to a |arge
public records request based on the clerk's base rate of pay, excluding
benefits. The court also concluded that an agency could charge only a clerica
rate for the tine spent making copies, even if due to staff shortages, a nore
hi ghly paid person actually did the work.

H. VWHAT ARE THE OPTIONS | F AN AGENCY REFUSES TO PRCDUCE PUBLI C RECCORDS
FOR | NSPECTI ON AND COPYI NG?

1. Medi ati on

Several years ago, Attorney General Butterworth established an infornal
vol untary medi ation programwithin the Office of the Attorney CGeneral to resolve
open government disputes. In 1995, this programwas codified in section 16. 60,
Florida Statutes. For nore information about the voluntary nediati on program
pl ease contact the Ofice of the Attorney General at the followi ng address:
Ofice of the Attorney General, PLO1, The Capitol, Tallahassee, Florida;
t el ephone (850) 488-9853.



2. Civil action
a. Renedi es

Any person denied the right of inspection and/or copying under Chapter
119, Florida Statutes, nmay institute a civil action in circuit court against an
agency which has violated the provisions of Chapter 119, Florida Statutes, in
order to compel compliance with that |aw. Pursuant to section 119.11(1),
Florida Statutes, such actions, when filed, are entitled to an i medi ate hearing
and take priority over other pending cases.

CGeneral ly, mandamus is the appropriate renedy to enforce conpliance with
the public records act. Staton v. McMIlan, 597 So. 2d 940 (Fla. 1st DCA),
revi ew di sm ssed, 605 So. 2d 1266 (Fla. 1992). However, it has been held that
mandanus is not appropriate when the | anguage of an exenption statute requires
an exercise of discretion. See, Shea v. Cochran, 680 So. 2d 628 (Fla. 4th DCA
1996) (mandamus was an inappropriate renedy where sheriff provided a specific
reason for refusing to conmply with a public records request by claimng the
records were part of an active crimnal investigation).

Mandanus is a "one tine order by the court to force public officials to
performtheir legally designated enpl oynent duties.” Town of Mnal apan v.
Rechl er, 674 So. 2d 789, 790 (Fla. 4th DCA 1996). Thus, a trial court erred
when it retained continuing jurisdiction to oversee enforcenent of a wit of
mandanus granted in a public records case. 1d. However, it has been recogni zed
that injunctive relief may be avail abl e upon an appropriate showing for a
viol ation of Chapter 119, Florida Statutes. See, Daniels v. Bryson, 548 So. 2d
679 (Fla. 3d DCA 1989).

b. Procedural issues
(1) In canmera inspection

Section 119.07(2)(b), Florida Statutes, provides that in any case in which
an exenption to the public inspection requirements in section 119.07(1), Florida
Statutes, is alleged to exist pursuant to paragraphs (c), (d), (e), (k), (1), or
(o) of section 119.07(3), Florida Statutes, the public record or part of the
record in question shall be subnmitted to the trial court for an in canera
exami nati on.

Section 119.07(2)(b), Florida Statutes, provides that if an exenption is
al | eged under paragraph (b) of section 119.07(3), Florida Statutes (the
exenption for active crimnal investigation or intelligence information), an
i nspection is discretionary with court. However, in Tribune Conpany v. Public
Records, 493 So. 2d 484 (Fla. 2d DCA 1986), review denied sub nom, Gllumyv.

Tri bune Company, 503 So. 2d 327 (Fla. 1987), the court stated that
notwi t hstanding the trial court's discretion to provide an in camera exam nation
if a section 119.07(3)(b), Florida Statutes, exenption is asserted, it is always
the better practice to conduct such an inspection in cases where an exception to
the Public Records Act is in dispute. According to the court, inspection |ends
credence to the decision of the trial court, helps dispel public suspicion, and
provides a much better basis for appellate review.

Simlarly, in Wolling v. Lamar, 764 So. 2d 765, 768-769 (Fla. 5th DCA
2000), the Fifth District concluded that because the state attorney presented
"no evidence to neet its burden that the records are exenpt" under section
119.07(3)(b), Florida Statutes, an "in canera inspection by the |ower court is



therefore required so that the trial judge will have a factual basis to decide
if the records are exenpt under [that statute]." And see, Weks v. Gol den, 764
So. 2d 633 (Fla. 1st DCA 2000), in which the First District said: "W fail to
see how the trial court can [determ ne whether an agency is entitled to a

cl ai med exenption] wi thout exam ning the records."

(2) Moot ness

In Puls v. City of Port St. Lucie, 678 So. 2d 514 (Fla. 4th DCA 1996), the
court noted that "[p]roduction of the records after the [public records] |awsuit
was filed did not noot the issues raised in the conplaint.” The court renmanded
the case for an evidentiary hearing on the issue of whether, under the facts of
the case, there was an unlawful refusal of access to public records. Conpare,
Jacksonville Television, Inc. v. Shorstein, 608 So. 2d 592 (Fla. 1st DCA 1992)
(where public records |lawsuit was deternined to be nobot because records were
delivered to television station prior to entry of wit of mandanus, appellate
court would not issue an "advisory opinion" as to whether trial court's
vol untary conclusi on that agency acted properly by initially w thholding the
records was correct).

(3) St ay
If the person seeking public records prevails in the trial court, the

public agency nust conply with the court's judgnent within 48 hours unl ess
ot herwi se provided by the trial court or such determ nation is stayed within

that period by the appellate court. Section 119.11(2), Florida Statutes. An
automatic stay shall exist for 48 hours after the filing of the notice of appea
for public records and public neeting cases. Rul e 9.310(b)(2), Florida Rules

of Appellate Procedure.
(4) Attorney's fees

Section 119.12(1), Florida Statutes, provides that if a civil action is
filed agai nst an agency to enforce the provisions of this chapter and the court
determ nes that the agency unlawfully refused to permt a public record to be
i nspect ed, exami ned, or copied, the court shall assess and award agai nst the
agency responsi ble the reasonabl e costs of enforcement including reasonable
attorney's fees. See, Florida Departnment of Law Enforcenent v. Ortega, 508 So
2d 493 (Fla. 3d DCA 1987).

Attorney's fees are recoverabl e even where access is denied on a good
faith but m staken belief that the docunments are exenpt fromdisclosure. News
and Sun-Sentinel Company v. Pal m Beach County, 517 So. 2d 743 (Fla. 4th DCA
1987); Times Publishing Conpany v. City of St. Petersburg, 558 So. 2d 487 (Fla.
2d DCA 1990).

Attorney's fees nmay al so be awarded for a successful appeal of a denial of
access. Downs v. Austin, 559 So. 2d 246 (Fla. 1st DCA 1990). However, in order
to obtain appellate fees, a notion nust be filed in the appellate court. 1d.

C. Crimnal penalties

In addition to judicial renedies, section 119.02, Florida Statutes,
provi des that a public officer who knowi ngly violates the provisions of section
119.07(1), Florida Statutes, is subject to suspension and renoval or inpeachnent
and is guilty of a m sdemeanor of the first degree, punishable by possible
crimnal penalties of one year in prison, or $1,000 fine, or both. See also,



section 119.10, Florida Statutes, providing that a violation of any provision of
Chapter 119, Florida Statutes, by a public official is a noncrimnal infraction
puni shabl e by fine not exceeding $500. A state attorney nmy prosecute suits
charging public officials with violations of the Public Records Act, including
those violations which may result in a finding of guilt for a noncrimna
infraction. Op. Att'y Gen. Fla. 91-38 (1991).

l. HOW LONG MUST AN AGENCY RETAIN A PUBLI C RECORD?
1. Delivery of records to successor

Section 119.05, Florida Statutes, provides that whoever has custody of
public records shall deliver such records to his successor at the expiration of
his termof office or, if there is no successor, to the records and information
managenent program of the Division of Library and Information Services of the
Departnent of State. See, Maxwell v. Pine Gas Corporation, 195 So. 2d 602 (Fl a.
4t h DCA 1967) (state, county, and municipal records are not the persona
property of a public officer); Op. Att'y Gen. Fla. 75-282 (1975) (all public
records regardl ess of useful ness or relevancy must be turned over to the
custodi an's successor in office or to the appropriate division in the Depart nent
of State; docunents statutorily exenpt from public inspection are also included
within the records which rmust be delivered).

2. Ret enti on and di sposal of records

Pursuant to section 257.36(6), Florida Statutes, "[a] public record may be
destroyed or otherw se disposed of only in accordance with retention schedul es
established by the [Division of Library and Information Services of the
Departnent of State]."

This statutory mandate applies to exenpt records as well as those subject
to public inspection. See, Ops. Att'y Gen. Fla. 94-75 (1994), 87-48 (1987) and
81-12 (1981). (Questions regarding record destruction schedul es shoul d be
referred to the Department of State, Bureau of Archives and Records Managenent
at (850)487-2073.
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