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Independence of 504 Hearing Officers, 504 Review Process (not in materials)

· Pending OCR complaints on Section 504 hearing process with respect to independence of 504 hearing officers and related concerns

· To date: No resolution with OCR, so Dave will defer….  

· Issue will be addressed in legal session on Friday.

The ADA Amendments & Section 504

· Materials finalized on September 7, 2009

· No USDE guidance on ADAAA yet,  BUT:

· Revised OCR Q&A reflecting some of the ADAAA changes on OCR website (cite at bottom of p. 7):  

http://www.ed.gov/about/offices/list/ocr/504faq.html
Key Points in Revised Q&A from OCR

· ADAAA broadens the interpretation of disability

· USDE not required to amend 504 regulations, they are valid as currently written, OCR will enforce them consistently with ADAAA 

· OCR is currently evaluating whether changes in the regs, guidance or other publications are appropriate 

1. §504 of the Rehabilitation Act of 1973

· “No otherwise qualified individual with a disability in the United States, as defined in section 705(20)…  shall, solely by reason of her or his disability, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance....”  —29 U.S.C. § 794(a) (1998).
2. 504 Child Find & Evaluation Duty  (p. 1)
· Child Find (104.32)

· Duty to Evaluation (104.35(a).)

· Triggered by “needs or is believed to need”

· In 504 context, “special ed” is often used loosely

· School must evaluate when it suspects eligibility.  Letter to Mentink

2. 504 Evaluation Duty  (Revised Q&A)
31. What is reasonable justification for referring a student for evaluation for services under Section 504? 

· School districts may always use regular education intervention strategies to assist students with difficulties in school. Section 504 requires recipient school districts to refer a student for an evaluation for possible special education or related aids and services or modification to regular education if the student, because of disability, needs or is believed to need such services. 

3. Qualified + Handicapped  (p. 3)
“Handicapped persons” means any person who

· has a physical or mental impairment which substantially limits one or more major life activities, 

· has a record of such impairment, or

· is regarded as having such an impairment.  §104.3(j)(1).

4. 504 FAPE is a USDE creation.  (p. 3)
· Neither ADA nor Rehabilitation Act include a statutory FAPE requirement. 

· USDE, not Congress, created the Section 504 FAPE in 104.33(a). 

5. 504 FAPE levels the playing field. (p. 3)
The 504 FAPE is: 

1. “regular or special education…”

2. “designed to meet individual educational 
needs of handicapped persons 

3. as adequately as the needs of 
nonhandicapped persons are met….”

6. Current impairments get FAPE  (p. 3)

· OCR guidance on Prongs 2 & 3:

· Rare for these prongs to be used in K-12 cases

· Cannot be basis for FAPE

· Misunderstanding of “regarded as”

· OCR reaffirmed this position in Revised Q&A #37 (discussed below)

7. FAPE vs. Reasonable Accommodation
· Eligible employees under ADA and 504 get reasonable accommodation (undue hardship) 

· Prong 1 eligible K-12 kids get FAPE, (not limited to “reasonable”  Letter to Zirkel)  

· There are serious differences between the employer-employee and student-school relationships. 

8. ADA & 504 are sister statutes (p. 3)
· ADA & 504 should be interpreted consistently with each other. 

· US Supreme Court says so. 

· Congress says so in the conforming amendments of the ADAAA. 

What was Congress upset about?  (p. 4)
· The Supreme Court has made it too difficult for employees to qualify as “disabled” under the ADA

· Sutton (and progeny) on considering remediation

· Toyota on “central to the lives of most people”

· Congress:  Why should we penalize folks who try to make their conditions less severe by removing legal protections?

What was Congress upset about?  (p. 5)

· Employees should have their day in court to argue for reasonable accommodation

· Definition of disability should be construed broadly, to the “maximum extent permitted by the terms of the Act.”

What did Congress do?    (p. 5)

· Major life activities expanded

· Some new items added. MLA now also includes: 

· sleeping, standing, lifting, bending, reading, concentrating, thinking, communicating.

·  List is not exhaustive

·  Also includes operation of a major bodily function

· Example: functions of immune system, normal cell growth, digestive, bowel…. 

· Impairment that is episodic or in remission is a disability “if it would substantially limit a major life activity when active”

·  The “episodic” change makes sense. Think “cyclical” impairments: allergies, asthma, cystic fibrosis….

·  But FAPE for impairments in remission?

What did Congress do?    (p. 6)
· EXAMPLE: Student with cancer now in remission.

· How would students be identified in need of evaluation (no current impact?)

· How do you evaluate the student? (Is older data more important than current?)

· What’s in his 504 plan?  Don’t we already monitor to satisfy the evaluation duty?

· Isn’t this the “record of impairment student” who doesn’t get/need FAPE?

What did Congress do?  (Revised Q&A)
35.  Is an impairment that is episodic or in remission a disability under Section 504? 
Yes, under certain circumstances.  In the Amendments Act (see FAQ 1), Congress clarified that an impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active.  A student with such an impairment is entitled to a free appropriate public education under Section 504. 

37. Must a school district develop a Section 504 plan for a student who either "has a record of disability" or is "regarded as disabled"? 

No. In public elementary and secondary schools, unless a student actually has an impairment that substantially limits a major life activity, the mere fact that a student has a "record of" or is "regarded as" disabled is insufficient, in itself, to trigger those Section 504 protections that require the provision of a free appropriate public education (FAPE).… 

What did Congress do?  (p. 6)
· Rejected Sutton, et al., on remediation

· Substantial limitation shall be determined “without regard to the ameliorative effects of mitigating measures” such as medication, prosthetics, cochlear implants, ATDs, reasonable accommodation & compensatory skills

· BUT impact of ordinary eyeglasses/contacts shall be considered 

What did Congress do?  (p. 7-8)

· Medication can make a dramatic difference in need for services at school.  Garcia v. Northside

· Regular ed interventions? (Karnes City, p. 8)

· Health plans? (Hamilton)

· NEW**  North Royalton (OH) City School District, 109 LRP 32541 (OCR 2009).

Differentiated instruction? Remediation? (Revised Q&A)

40. What is the difference between a regular education intervention plan and a Section 504 plan?

· A regular education intervention plan is appropriate for a student who does not have a disability or is not suspected of having a disability but may be facing challenges in school….

What did Congress do?  (p. 8)
· EEOC should change its definition of substantial limitation in regs from “significant restriction” to something consistent with Act.

· “Significantly restricted” is too high a standard for substantial limitation

· So, what’s the appropriate definition?

· Can’t just be “restricted” 

· Can’t be “significantly restricted”

· Result is likely in the middle somewhere…

What’s the impact on §504?   (p. 9-10)

· Conforming amendments apply the changes to the Rehabilitation Act of 1973 with odd results absent some guidance or reg changes.

·  Congress wasn’t thinking about K-12 FAPE

· Focus was on ADA and employment concerns

· Employment includes no FAPE, no child find

How does this get resolved?    (p. 10)
· U.S. Department of Education will need to issue guidance on application of ADAAA to K-12 FAPE

· USDE can easily distinguish changes based on differences between employment and K-12 FAPE 

What do we do now?  (p. 10-11)

· Watch for clarifying guidance from the USDE on the impact §504.  

· Understand the impact of the remediation change on eligibility.

· Understand that impairments, although episodic, can reach the point of substantial limitation.

What do we do now?  (p. 11)
· Eligibility forms should reflect newly recognized major life activities and reference bodily functions

·  Remove references to EEOC definitions of substantial limitation. 

· Get legal advice on necessary changes to employee policies and guidelines.
· Carefully consider (with legal counsel) whether major changes to §504 guidelines, manuals, or policies are appropriate prior to USDE clarifying guidance.

What do we do now? 
· Remember that as a general rule, a student’s success is the best prevention (and defense) against OCR complaints and litigation.

Does a parent have the right to reject special education? (p. 11-15)
· Refusing consent for initial special ed & after services have begun is possible, but with consequences

· No right to FAPE

· No requirement to provide IEP first, but good idea

Does a parent have the right to reject special education? (p. 13)

· Some common questions on how the rules work:

· The parent gets to decide unilaterally?

· What if the parent makes the wrong decision?

· Can the parent revoke consent for some but not all special ed?  (p.14)

Does a parent have the right to reject special education? (p. 14)

· Some common questions on how the rules work:

· Do regular ed teacher have to continue IEP implementation after consent is revoked?

· What happens with discipline?

· Can the parent revoke consent, and later give consent to start special ed again?   (p. 15)

Does a parent have the right to reject special education? (p. 15)

· Some common questions on how the rules work:

· Any limits on revoke, request, revoke….?

· Can parents demand a 504 plan after revoking consent for special ed?  (p. 15-16)

· Two schools of thought

Section 504 Accommodations in Accelerated Classes (p. 16)

· What are accelerated classes? 

· Qualifying for accelerated classes 

· A simple standard: can you attend school?

· Additional requirements

Section 504 Accommodations in Accelerated Classes (p. 17)

· Some rules on additional qualifications

· Must be non-discriminatory

· Can’t bargain away 504/IDEA services to get in

Section 504 Accommodations in Accelerated Classes (p. 18)

· OCR’s accelerated class accommodation rules

· What kid gets in regular class, he gets in accelerated classes

· Student can’t be denied accelerated class because he has 504 plan/IEP

Section 504 Accommodations in Accelerated Classes (p. 19)

· OCR’s accelerated class accommodation rules

· No additional accommodations due to accelerated classes

· NOT Addressed: Do we ask if application of a particular accommodation is appropriate in an accelerated class? 

Claims that the 504 Accommodation is an “Unfair Advantage” (p. 20-21)

· Lessons from Casey Martin

· ADA means that rules may have exceptions

· Individual facts matter

· Ignoring disability isn’t fair

Claims that the 504 Accommodation is an “Unfair Advantage” (p. 21)

· Perfect fairness is impossible, and not just in golf.

· Just because it’s accelerated does not mean an accommodation is unfair.  Wilson 

· Some changes aren’t fair. Haverford  (p. 22)

· Peril of bad implementation paired with the unfairness argument Livingston  (p.23)

Hostility to Accommodation (p. 24-27)

· When a student with disability is valedictorian.  (Hornstine, p. 24)

· When other parents protest, won’t cooperate.  Tangipahoa Parish (p. 26)

· When parents ask a lot of questions  (p. 27)

· The key is the school’s response

How does student effort fit into Accommodation analysis? (p. 28-30)

· No such thing as a “free” diploma.  (Hills)

· Student fails despite FAPE. (Beaufort, p. 29) 

· If he won’t go to regular tutoring… 
· Clean hands matter (p. 30)

Recurring Questions on 504 Evaluation (p. 31-32)

· A Quick Review:

· Child Find, Referral, 504 Committee & the Evaluation in general.  
· Two reasons to evaluate
· What about re-evaluations? (p. 32)
Recurring Questions on 504 Evaluation (p. 32-34)

· Some interesting evaluation questions:

· Annual reviews not required, but best practice

· When should we evaluate? 

· Manifestation is an evaluation?  Yep.  (p. 33)

· Reevaluation prior to graduation?  No.  (p. 34)

· When students transfers in, what to do?

· Consent required to evaluate? 

Recurring Questions on 504 Evaluation (p. 34-37)

· Some interesting evaluation questions:

· Can parent control who evaluates?  

· Duty to evaluate homeschooled student? (p. 35)

· Accommodation impacting data?  

· Medical diagnosis required?  (p. 36)

· Can Committee reject a diagnosis? No. (p. 37) 

Recurring Questions on 504 Evaluation (p. 37-38)

· Some interesting evaluation questions:

· Is a doctor’s report, alone, an evaluation?  NO.   

· When a parent won’t allow access to data.  

· No signed release = no need to evaluate? NO.  (p. 38) 

Miscellaneous 504 Issues (p. 38-40)

· Lost in Translation

· Parent expectation on speed of progress

· FAPE and employee training  (p. 39)

· Nurse on campus?  

· If we knew then what we know now… (p. 40)
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